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ARTICLES 
Academic Freedom and the 


Constitution Robert M. O’Neil 


Robert M. O’Neil, the President of the University of Wisconsin 
System, delivered the George Sanchez Memorial Lecture at the In- 
stitute of Higher Education Law and Governance, University of 
Houston on January 19, 1984. In his remarks President O’Neil 
examined the role of the Constitution in the historical evolution of the 
concept of legally protected academic freedom. Although 
acknowledging that many scholars now consider other institutional 
mechanisms such as contract or policy statements as more relevant to 
the protection of academic freedom, President O’Neil was unwilling to 
concede the demise of the Constitution as a shield for educational 
liberty. He urged the continued development of a doctrine of 
‘academic deference,’’ the germs of which he has discerned in a 
number of recent judicial decisions. Although he warned against the 
overuse of constitutional litigation in disputes relating to higher 
education, he also noted that there are a number of areas where such 
activity might be appropriate. Among these unsettled areas where an 
“academic deference’’ view would be useful are such issues as the 
censorship of former government employees who return to campus, 
restrictions on communications among international scholars, and 
local community regulation of university research. 


Secular Orthodoxy and Sacred Freedoms: 
Accreditation of Church-Related 
Law Schools April Kestell Cassou 
Robert F. Curran, S.J. 


The accreditation of religiously affiliated law schools has recently 
emerged as a potent legal issue involving constitutional rights of free 
religious expression, religious discrimination, individual and institu- 
tional academic freedoms, and the legal authority of the accrediting 
agencies themselves. This article surveys the history and nature of 
ABA and AALS control of accreditation especially as it relates to 
church-related schools. It analyzes recent cases which were the result 
of accreditors’ attempt to prevent under the rubric what they deem 
religious discrimination by church-affiliated law schools. The article 
suggests that the legal education received at a religiously affiliated law 
school is compatible with ‘‘quality education.’’ Moreover, the article 
suggests that the religiously affiliated law school serves an additional 
valuable function in a pluralistic society by offering moral and religious 
alternatives to the secular orthodoxy which permeates nonreligious 
institutions. The article analyzes ways in which church-related institu- 
tions can legally and practically preserve their identities. 








Due Process in Decisions Relating to 
Tenure in Higher Education ....The Special Committee 
on Education and the Law 
(The Association of the Bar of the 
City of New York) 


This report by the Special Committee on Education and the Law of the 
Association of the Bar of the City of New York identifies the major 
issues involving tenure in higher education. It reports what the Com- 
mittee believes to be sound law and sound practice, addressing five 
topics: (1) Fair procedures in reappointment and tenure decision; (2) 
fair procedures when termination of tenure is proposed; (3) how 
claims of unlawful discrimination should be handled (4) confidentia- 
lity claims in tenure decisions; and (5) the scope of judicial interven- 
tion in tenure decisions. 


Federal Antitrust Issues Affecting Institutions 
of Higher Education: An Overview Wendy T. Kirby 





Although historically, antitrust law has not been considered an area of 
major concern for colleges and universities, recent cases suggest the 
likelihood that many of the day-to-day operations of colleges and 
universities may be subject to antitrust challenge. This article is 
designed to alert college and university counsel to the federal antitrust 
issues that have arisen or that may possibly arise for the undergraduate 
institution. First, the article discusses the extent to which institutions 
may be immune from antitrust scrutiny by virtue of their nonprofit 
status. After a brief review of the general federal antitrust laws and 
principles, the article then focuses on areas in which antitrust issues 
have already arisen, and suggests areas of possible future concern. 
This is followed by a discussion of the applicability of certain ‘‘exemp- 
tions’’ such as the state action doctrine and the Robinson-Patman Act’s 
exemption for nonprofit entities. The article concludes with a 
bibliography of law review articles and other secondary sources which 
may be of use to college or university counsel in addressing these 
issues. 


STUDENT MATERIAL 


NCAA v. Board of Regents: A Broadening of 
the Rule of Reason Karol K. Rowe 


The Supreme Court’s holding in NCAA v. Board of Regents caused 
many schools to suffer a significant loss in broadcasting revenues. 
This Note analyzes the Supreme Court’s opinion in the context of 
historical antitrust law and reaches the conclusion that the rule of 
reason was applied to price fixing in an effort to preserve the broad- 
casting plan. The aftermath of the case suggest colleges and univer- 
sities should be very wary about entering into agreements which 
directly impact on competition and involve commercial profit seeking. 
NCAA sends the clear message that educational purposes are not 
enough to protect agreements which restrain trade and are primarily 
profit seeking. 





BOOK REVIEW 


Contracting for Services Howard S. Ende 
Kathleen Lane 


All organizations whose primary or incidental requirements include 
the providing of services must decide whether the services are to be 
provided by organization personnel or by outside sources. Examples of 
organizations that require services are numerous: colleges and univer- 
sities provide student bookstores; hospitals provide pharmacies; com- 
mercial organizations require janitorial services; government agencies 
require technical and financial audit assistance; factories require 
quality assurance for their products. The decision whether to contract 
out for services should be made deliberately; i.e., with consideration 
of advantages and disadvantages and their application to the instant 
situation. Contracting for Services uses real-situation examples and 
standard form contracts in presenting an introductory, practical treat- 
ment of this subject. 








ACADEMIC FREEDOM AND 
THE CONSTITUTION* 


ROBERT M. O’NEIL** 


It is a very great honor to have been invited to inaugurate the George 
Sanchez Memorial Lecture Series at the University of Houston. While to 
my great regret I never had the opportunity to know Dr. Sanchez person- 
nally, I feel as though I must have been the beneficiary of his wise 
counsel in countless ways through his writings and his influence upon 
those who did have the good fortune to have been his students, col- 
leagues and contemporaries. His was a remarkable career, and his con- 
tributions to several fields of human learning have been vast.? 

As we gather this evening to pay tribute to such a person as Dr. San- 
chez, it is well to pause and recognize clearly the rich legacy that he has 
left with us. The lessons that he taught through the generations of his ac- 
tive life and career have well stood the test of time, as the creation of a 
lecture series in his honor perhaps best attests. In that sense we are all his 
students and the beneficiaries of his legacy and his teaching. For my part, 
I am simply honored to have been given the opportunity to help join in 
this most fitting tribute to an inspiring American. 

It has become rather fashionable of late to disparage the role of the 
Constitution, and especially of the first amendment, in protecting 
academic freedom. The latest treatise on free speech and free press con- 
tains no reference to academic freedom, even in the appendix,? marking a 
sharp contrast to the full chapters devoted to this theme in earlier works.? 
A recent law review symposium addresses, at length, the claimed nexus 
between academic freedom and the Bill of Rights. The lead article 
asserts, however, that contracts, regulations and policies offer greater 
protection than does the Constitution.* 





* George Sanchez Memorial Lecture delivered at the Institute of Higher Education 
Law and Governance, University of Houston, January 19, 1984. (Reprinted by permission). 

** Professor of Law, University of Wisconsin-Madison and President, University of 
Wisconsin System. A.B. 1956, A.M. 1957, LL.B. 1961, Harvard University. 

1 See Murrilo, The Works of George I. Sanchez: An Appreciation, in CHICANO Psy- 
CHOLOGY, (J.L. Martinez Jr. ed., 1978). 

2 F. Haiman, SPEECH AND LAW IN A FREE SOCIETY (1981). 

3 T. Emerson, THE SYSTEM OF FREEDOM OF EXPRESSION (1970). 

4 Katz, The First Amendment’s Protection of Expressive Activity in the University 
Classroom: A Constitutional Myth, 16 U.C.D.L. Rev. 857, 862-63 (1983). 


275 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 3 


The scholarly view of this relationship has not always been so grudg- 
ing. I am less willing than many of my first amendment colleagues to 
concede the demise of the topic on which I have agreed to speak. In sup- 
porting a more vital view, I would submit the testimony of two expert 
witnesses. Let me call first Ms. Lucy DeLeone of Ravenna—not the Italian 
coastal city with the famed mosaics, but its lesser namesake in Northeast 
Ohio. One cold November morning more than a decade ago, Ms. 
DeLeone placed in a wastebasket in the parking lot of the county court- 
house the official copy of a grand jury report and set fire to it. This action 
was not in protest, but, rather, in compliance with a federal district court 
decree. Now what, one might well ask, does all this have to do with 
academic freedom and the Constitution? Ms. DeLeone’s qualifications 
may become a bit clearer if I add that she was the county clerk of Portage 
County, Ohio in 1970 during the fateful months following the tragedy at 
Kent State University. The federal court order that she carried out with a 
match in the parking lot resulted from a lawsuit filed by several Kent 
State professors who charged that the grand jury report abridged their 
academic freedom. The federal judge agreed and ordered that all copies 
of the report be destroyed.® 

Since our memories of that painful time have dimmed considerably, 
I might provide a bit more background. The name of Thomas Lough, a 
Kent State sociology professor once accused of teaching his students how 
to make a Molotov cocktail, has long since passed from active memory. 
Lough and several others took umbrage at the report of a special grand 
jury which Governor James Rhodes had charged to determine possible 
criminal activity during the Kent State shootings, and the governor did 
not mean activity on the part of the Ohio National Guard. The jury re- 
lished the task. It lowered the boom on the administration and some of 
the faculty for being overly permissive. 

The report in fact asserted that ‘‘an over-emphasis on dissent can be 
found in the classrooms of some members of the university faculty.’’ 
These unnamed instructors ‘‘devote their entire class periods to urging 
their students to openly oppose our institutions of government. . . .’’6 

Several Kent professors took to federal court their claim that the 
grand jury report unconstitutionally abridged academic freedom. A dis- 
trict judge in Cleveland took extensive testimony. A number of Kent State 
instructors described ways in which they had modified curricula or trun- 
cated classroom discussion in response to the grand jury report. The 
judge found this testimony credible and compelling. 


The report is dulling classroom discussion and is upsetting the teaching at- 
mosphere . .. When thought is controlled, or appears to be controlled, when 
pedagogues and pupils shrink from free inquiry at a state university because 





5 Hammond v. Brown, 323 F. Supp. 326 (N.D. Ohio 1971), aff’d 450 F.2d 480 (1971). 
6 Id. at 349. 








1984 ACADEMIC FREEDOM 277 


of a report of a resident grand jury, then academic freedom of expression is 
impermissibly impaired. This will curb conditions essential to fulfillment of 
the university’s learning purposes.’ 


The court ordered the report destroyed. In carrying out that decree by 
touching a match to the report’s official copy, Lucy DeLeone must at least 
for a moment have realized that the first amendment protects academic 
freedom in the classroom. 

As a second expert witness, I would call Edward M. Davis, the now 
retired chief of the Los Angeles Police Department. Sometime in the early 
1970s, the LAPD sent undercover agents to the University of California, 
Los Angeles to register as students, attend classes, and submit reports on 
discussions they had observed. The resulting files allegedly contained 
police dossiers on individual professors without evidence of any law vio- 
lations. As a result one UCLA professor brought suit in state court alleg- 
ing that undercover police activity had directly chilled freedom of ex- 
pression and inquiry in the classroom. 

The California Supreme Court remarked that such covert activity 
might violate the Constitution wherever it took place. The choice of the 
college classroom as a surveillance site was particular reprehensible. 


The presence in a university classroom of undercover officers taking notes to 
be preserved in police dossiers must inevitably inhibit the exercise of free 
speech both by professors and students . . . [T]he threat to First Amendment 
freedom posed by any covert intelligence gathering network is considerably 
exacerbated when . . . the police surveillance activities focus upon univers- 
ity classrooms and their environs . . . [T]he crucible of new thought is the 
university classroom; the campus is the sacred ground of free discussion. 
Once we expose the teacher or the student to possible future prosecution for 
the ideas he may express, we forfeit the security that nourishes change and 
advancement. The censorship of totalitarian regimes that so often condemns 
developments in art, science and politics is but a step removed from the in- 
choate surveillance of free discussion in the university; such intrusion 
stifles creativity and to a large degree shackles democracy.*® 


With this ringing vindication of academic freedom, the California 
Supreme Court ordered an end to classroom surveillance. Like County 
Clerk DeLeone, Chief Davis had learned firsthand that academic freedom 
deserved some constitutional protection. 

The choice of these two decisions has a logic that may not be ob- 
vious. Neither case would rank among major academic freedom preced- 
ents; indeed, both are virtually unknown even to the experts. Yet both 
recognize what I would identify as the core of legal protection for 
academic freedom. Along with a relatively small number of others, they 
address the central issue of professorial speech and thought in the uni- 
versity classroom. It is that medium which most clearly deserves constit- 





7 Id. at 350. 
8 White v. Davis, 13 Cal. 3d 757, 120 Cal. Rptr. 94, 533 P.2d 222, 231 (1975). 
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utional protection. Whatever may be said of the need to safeguard other 
parts of university life such as research, extramural statements, promo- 
tion and tenure decisions, admission and evaluation of students, and the 
use of campus facilities, it is the core of speech in the classroom that 
should most clearly claim our solicitude and that of the courts. 

The perception of legal recourse for academic freedom has gone 
through several cycles. A reader of Zachariah Chafee’s 1920 treatise, Free 
Speech in the United States, would have looked in vain for a section on 
academic freedom. Chafee himself was, of couse, well aware of other 
safeguards, including the founding five years earlier of the American 
Association of University Professors. The initial AAUP Declaration of 
Principles issued in 1915 was the precursor of the widely adopted 1940 
Statement on Academic Freedom and Tenure. 

The year of Chafee’s first edition was significant to academic 
freedom for quite a different reason. A New York legislative committee 
proposed that any teacher within the state, including college professors, 
must receive a license. The licensing process would involve an inquiry 
whether the instruction ‘‘will be detrimental to the public interest.’’ This 
bill passed both houses of the legislature but was vetoed by Governor Al 
Smith. The veto message showed early recognition of the primacy of 
academic freedom. ‘‘The free play of public opinion, resting upon 
freedom of instruction and discussion within the limits of the law, would 
be destroyed and we should have the whole sphere of education reduced 
to a formula prescribed by governmental agency.’’!° Yet, Chafee could 
not in 1920 have cited court decisions supporting this view. His failure in 
the treatise to mention academic freedom is quite understandable. 

By the late 1930s, there was nascent scholarly interest in this issue. 
A Yale Law Journal note, prompted in part by the dismissal of my remote 
predecessor Glenn Frank outlined the legal premises of academic free- 
dom. The author warned, however, that it would be ‘‘unduly optimistic 
to look to the courts for the development of effective legal protection for 
academic freedom, at least pending an improvement in the concrete pro- 
visions made for such rights in statutes and customary contracts.’’" 
Twenty-five years later, my perceptive Wisconsin colleague Professor 
David Fellman found little change. ‘‘A reading of hundreds of cases has 
yielded very few opinions which pay any attention to the subject of 
academic freedom, and, much less, show any genuine appreciation of 
either its meaning or importance.’’?2 

The 1960s did bring a new and more hopeful insight. Professor 
William P. Murphy contributed to a 1963 symposium an article entitled 
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Academic Freedom—An Emerging Constitutional Right. After acknow- 
ledging the paucity of direct precedent, Murphy argued that freedom to 
teach and to learn lay at the core of all intellectual freedom. Murphy 
viewed recent Supreme Court decisions as ‘‘harbingers of what is to 
come, a promise of protection yet to be redeemed.’’*3 

That symposium also contained the historical perspective of Ralph 
Fuchs; Arval Morris’ critique of the loyalty oath, which was soon to lead 
to a Supreme Court victory in Baggett v. Bullitt;:4 Thomas Emerson’s and 
David Haber’s essay The Faculty Member as Citizen; and even a thought- 
ful demurrer by Russell Kirk. Thus the essential intellectual groundwork 
had been put in place. By 1977, the AAUP official historian, Professor 
Walter Metzger, could edit an entire volume entitled, THE CONSTITU- 
TIONAL STATUS OF ACADEMIC FREEDOM.?® In a sense, we have come full 
circle from a time when the courts were perceived as inaccessible to a 
time when many perceive the courts as more irrelevant to academic 
freedom claims than remote. 

Before assessing the current condition more closely, a word or two of 
deference to more skeptical colleagues might be proper. A lack of excite- 
ment about first amendment protection for academic freedom is under- 
standable for several reasons. First, it is quite true that court decisions 
squarely recognizing professorial speech in the classroom are relatively 
few. Indeed, perhaps only the classic case of Sweezy v. New Hampshire’® 
really belongs in that category. Increasingly, Supreme Court cases on 
higher education involve instead such newer subjects as preferential ad- 
missions, student discipline, collective bargaining, and use of campus 
facilities by religious groups. Traditional issues of academic freedom 
have not been central to the Court’s docket for some time. 

Second, it is true that many of the so-called academic freedom pro- 
tections might well have developed without professorial involvement. 
The loyalty-security area offers a good illustration. While faculty groups 
properly claim credit for the successful challenges to disclaimer-type 
oaths, the necessity for a faculty plaintiff in any of these cases remains 
uncertain. Indeed, one of the earliest Supreme Court victors in the 
loyalty-security battle was a New York subway conductor with the im- 
probable name of Max Lerner.” His constitutional claim could as readily 
have been made by a City University professor; Conductor Lerner simply 
happened to get to court first and thus deserves the laurels. 





13 Murphy, Academic Freedom—An Emerging Constitutional Right, in ACADEMIC 
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Third, there is no doubt that non-constitutional safeguards have ex- 
panded more rapidly in recent years. Governing boards, freed of the 
political anxieties of the 1960s, became increasingly benign in matters 
both substantive and procedural. State legislatures also became more 
willing to provide safeguards that would have seemed superfluous if not 
downright subversive a decade ago. In institutions with modest academic 
traditions—notably junior and community colleges—collective bargain- 
ing agreements supplied a new measure of professorial protection. More 
clearly than was true a decade ago, the Bill of Rights is not regarded as 
the only safeguard to which embattled faculties of the 1980s may look. 

Fourth, the issues of the 1980s are subtler than were those of the 
1960s and 1950s. Loyalty oaths, legislative investigations, dismissals for 
political activity, and the like are largely threats of the past. Today’s 
academic freedom challenges appear less menacing. The most relevant 
case to come before the Supreme Court recently, for example, asked 
whether Minnescta’s public employee bargaining law violated academic 
freedom of non-members of a community college union by giving the 
union sole power to select persons to ‘“‘meet and confer’’ with admini- 
strations.*® 

Our predecessors who fought in the 1950s for the very survival of 
McCarthy era victims might remark how easy we seem to have it in these 
quieter times. Yet the constitutional issue in the Minnesota community 
college case was not trivial. It was, moreover, a close kin to a question 
that centrally implicates academic freedom and that the courts must soon 
decide—whether sanctions for non-payment of union dues may include 
the termination of a tenured or continuing faculty appointment. For the 
moment, though, it is true that the storms are milder today than in earlier 
times. For this reason the constitutional role in protecting academic 
freedom may seem muted. 

Finally, I sense some lack of clarity and consensus within the univer- 
sity world. We use terms like ‘‘academic freedom’’ with a degree of con- 
fidence that may surpass our common understanding. We tend to assim- 
ilate the claims of persons in public and private institutions—though 
lawyers are quite clear that the Bill of Rights reaches the private sector 
only in what is ‘‘state action.’’ For the most part, faculty and others on 
private campuses must depend upon non-constitutional safeguards. We 
also tend, even in the public sector, to assimilate universities which en- 
joy special status under state constitutions and those which are simply 
creatures of legislation. Here again, the distinction may be critical, as 
Michigan’s constitutional universities and their faculties (unlike some 
other, non-constitutional institutions) have often discovered by obtaining 
judicial protection against legislative intrusion. 





18 Minnesota State Bd. for Community Colleges v. Minnesota College Faculty Assoc., 
104 S.Ct. 1058 (1984) (Marshall, J., concurring) (The Court determined that such a statute 
did not violate any first amendment or equal protection rights of the non-member). 
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Even worse, we are not always clear whose academic freedom is at 
stake. Relatively rare is the case in which all parts of the academic com- 
munity make common cause against an external threat. More typical is 
the case in which one constituency seeks protection from another: 
students from administration, faculty from governing boards, teaching 
assistants from faculty. Such cases often present conflicting claims to 
academic freedom. The governing board, for example, may assert an 
overriding interest in making personnel decisions adverse to an in- 
dividual professor’s personal welfare. When a visiting lecturer is 
heckled, some now argue that it is the heckler’s speech and not the lec- 
turer’s that deserves protection. The senior faculty may argue that setting 
the terms and conditions of teaching assistants’ employment, including 
course syllabus and grading practices, should be protected against the 
graduate students’ claim that their academic freedom is threatened. In 
such cases, academic freedom plays a central role. Yet a court called 
upon to vindicate abstract principles would be forced to make painful 
choices among competing claims within the academic community. For 
reasons I shall elaborate a bit later, we might be well advised to keep such 
dilemmas out of court by resolving them through our own tribunals. 

The reasons for scholarly skepticism are plausible if less than com- 
pelling. What needs now to be done is to revisit that distinction between 
core and periphery of which I spoke a bit earlier, and determine as best as 
we can the current condition of academic freedom as a constitutional pre- 
cept. I would urge that we look first at professorial speech in the 
classroom. Freedom to teach and to express beliefs, however controver- 
sial, unpopular or even bizarre is at the core of the learning process. 

Seminal protection comes, of course, from the Supreme Court’s 
Sweezy decision. As a visiting lecturer at the University of New Hamp- 
shire, Paul Sweezy had come under the watchful eye of State Attorney 
General Louis Wyman. Acting as a one-person subversive activities in- 
vestigating committee, Wyman twice summoned Sweezy and asked 
about his political associations, activities, and specifically about a lecture 
he had given to a humanities course at the university in March, 1954. 
(Sweezy had also appeared the previous year by invitation of the regular 
professor offering this class.) When the state court held that Sweezy must 
answer Wyman’s inquiries, including those about his university lecture, 
the case attracted the Supreme Court’s attention. 

Sweezy had the good fortune to have as counsel Yale Law School 
Professor Thomas I. Emerson, who had already written at length on the 
value of constitutional protection of academic freedom. While a plurality 
of the Court reversed on grounds more procedural than substantive, it did 
acknowledge ‘‘the essentiality of freedom in the community of American 
universities.’’ The opinion added: ‘‘To impose any strait jacket upon the 
intellectual leaders in our colleges and universities would imperil the 
future of our Nation . . . [T]eachers and students must always remain free 
to inquire, to study and to evaluate, to gain new maturity and under- 
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standing; otherwise our civilization will stagnate and die.’’'® It was, 
however, the concurring opinion of Justices Frankfurter and Harlan that 
fully recognized the significance of Sweezy’s academic freedom claim. 
With the special insight of a former law professor, Frankfurter elaborated 
the delicate but vital nexus between freedom to teach and study on a uni- 
versity campus and the vitality of a democracy.?° 

The Sweezy decision remains as forceful today as it was in 1957. The 
pertinent paragraphs are often cited as the major source of constitutional 
protection for academic freedom. If the cases which turn directly upon 
Sweezy are relatively few, that fact reflects more the subsequent docket 
than the stature of the precedent. Moreover, a respectable handful of 
lower federal and state court cases can be cited—the Kent State grand 
jury and UCLA undercover police cases among them—in which practices 
comparable to the New Hampshire investigation have been condemned 
on similar grounds. At its essence, therefore, the constitutional premise 
of academic freedom seems to be alive and well. 

If classroom speech is the core of protection, perhaps the innermost 
ring is the faculty member’s extramural statements and associations. 
Here it seems to me the courts have guaranteed essentially what we 
should expect: university professors will enjoy at least as much ex- 
tramural freedom as do other government employees, but not necessarily 
more. Constitutional decisions striking down loyalty oaths, intrusive re- 
porting requirements, inhibitions on political activity and other con- 
straints have involved professors as plaintiffs for reasons more incidental 
than central. While, as I suggested earlier, a City University professor 
would not have been less successful than the subway conductor in resist- 
ing questions about Communist Party membership, there was no magic 
in the fact that the companion case happened to involve a public school 
teacher. Nor was a teacher plaintiff necessary to later cases striking down 
Arkansas’ associational reporting requirement,?' or the disclaimer loyalty 
oaths of Florida,2? Washington,?* Arizona,24 New York?5 and Maryland.2® 

Despite the presence in many of these opinions, notably the New 
York oath case, of strong reaffirmation of Sweezy, such statements seem 
more incidental than essential. What the cases establish, regardless of the 
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plaintiff’s profession, is a widely shared claim to freedom of association, 
expression, and belief within the public sector. State university pro- 
fessors share fully in that freedom, but with no evidence that their ex- 
tramural activities or statements enjoy a greater measure of constitutional 
freedom than those of colleagues holding less sensitive posts in the 
public sector. 

There is one possibly contrary case. It involves the UCLA experience 
of Professor Angela Davis. The Regents’ decision to deny reappointment 
(which withdrew for this purpose an authority usually delegated to cam- 
pus chancellors) reflected in part her alleged irresponsibility in extra- 
mural speeches. A major source of restraint was a 1956 AAUP statement. 
Professor Davis was, in the Regent majority’s view, held to a higher stan- 
dard of speech outside the classroom than a custodian or a clerk else- 
where on the UCLA campus.?? Obviously the AAUP statement was never 
intended to be so used. A commendable attempt at self-regulation be- 
came, at the hands of a punitive board, a self-inflicted wound for the 
academic community. When a California court eventually upheld the Re- 
gents’ action, it implied that university professors might enjoy less rather 
than more constitutional protection in making extramural statements. 
Yet the Davis case stands in isolation; its perversion of academic self-reg- 
ulatory standards represents a rare aberration. I mention it here for the 
sake of completeness, and perhaps as a gentle reminder of times when 
academic freedom was imperiled in ways we easily forget. 

Let me add an important caveat. I do not suggest for a moment that 
university professors should not as a matter of policy enjoy special 
latitude in statements or activities outside the classroom. If nothing else, 
the safeguards of tenure (and of continuing appointments for nontenured 
faculty) should ensure that much. The point is only that the Constitution 
may not guarantee to university professors broader opportunities to join 
(or not to join) outside groups, to declare (or refuse to declare) beliefs and 
affiliations, or to criticize government policies. What ought to be as a 
matter of governing board or legislative tolerance is quite different from 
what must be by constitutional command. 

As we leave the relatively comfortable core, let me offer an hypothe- 
sis for the range of remaining issues. Where an academic freedom claim 
may not be dispositive, a concept of academic deference justifies treating 
many university processes and decisions differently from off-campus 
matters. This formulation is hardly novel. In fact, as we shall see shortly, 
many university cases recognize in this way the distinctive nature of the 
academic environment. Illustrations come from many areas. I would 
select for closer examination several that seem especially apt: university- 
based research, personnel decisions, admission of students, evaluation of 
student performance, and use of university facilities. 
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We might begin with the issue of university-based research. Ob- 
viously a flat prohibition of all research or of a major area of inquiry 
would pose academic freedom problems comparable to silencing of a 
professor in the classroom. In real life the issue usually arises obliquely 
through restrictions on the use of laboratory animals, the prevention of 
certain hazardous research, or demands for data derived from the 
laboratory.2® The courts have seldom addressed the potential and, I 
believe, growing tension between the freedom of inquiry and the intru- 
sive presence of other branches of government. 

Within the past year and a half, two federal appellate courts have 
sought to reconcile demands for research data with claims of intellectual 
freedom. In both cases the resolution has supported the researcher’s wish 
not to comply with a private party subpoena for laboratory data though 
on grounds more technical and procedural than substantive or constitu- 
tional. 

Especially pertinent is the judgment of the Seventh Circuit Court of 
Appeals in a case involving research at the University of Wisconsin- 
Madison on the effects of certain herbicides on rhesus monkeys. The Dow 
Chemical Company demanded extensive data for use in an EPA admin- 
istrative hearing. The scientists refused to comply on several grounds, in- 
cluding the burdensome character of the demand and the potentially 
disruptive effect that compliance would have on research then in pro- 
gress. The court might well have quashed the subpoenas in a less sen- 
sitive context, partly because Dow demanded a massive volume of infor- 
mation, including much that had not yet even been validated, much less 
published. The appellate court did recognize the vital significance of the 
context. Such demands would ‘‘threaten substantial intrusion into the 
enterprise of university research and . . . are capable of chilling the exer- 
cise of academic freedom.’’2® The phrasing of this caution is critical. The 
court did not treat the request as a direct or even potential suppression of 
speech, but rather as the indirect constraint which it was. 

Later, the Sixth Circuit reached a similar conclusion in a case in- 
volving the Jeep Corporation’s request for data in a study of automotive 
safety done at the University of Michigan.° Again, the basic reason for 
quashing the subpoena was essentially procedural and technical, though 
the opinion contained clear recognition of the sensitivity of the interests 
that would be threatened by disclosure. 

The few other research cases are generally consistent. While scholars 
have variously propounded and refuted a theoretical basis for the 
academic researcher’s claim of confidentiality ,** the more practical resol- 
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ution of individual cases by the courts seems more helpful. In any such 
case, the special nature of the university laboratory deserves substantial 
deference. An outsider who seeks access to that laboratory and its results 
should be expected to meet a higher burden of proof than is true for a 
routine subpoena. That burden can occasionally be met and discovery 
compelled if other interests outweigh the researcher’s claim. There is not 
yet, and may never be, an immutable or inviolate academic researcher’s 
privilege. What does exist and is important to the freedom of university 
inquiry is a special degree of deference, and a judicial recognition of the 
special conditions of the academic community.*2 

Similar principles seem to have evolved in the academic personnel 
area. More than a decade ago, federal courts first perceived the tension 
between faculty personnel processes and claims of unlawful discrimina- 
tion. One federal court cautioned in an early case that of ‘‘all fields, 
which the federal courts should hesitate to invade and take over, educa- 
tion and faculty appointments at a university level are probably the least 
suited for federal court supervision.’’* Other courts expressed similarly 
deferential views of the faculty personnel process. When such claims 
have been overridden and a faculty member reinstated, courts usually 
acknowledge the risks of intervention and the vital differences between 
campus personnel processes and those in business or elsewhere in gov- 
ernment. 

The recent cases on disclosure of tenure votes may serve to illustrate 
this approach. Three federal courts of appeals have now spoken to this 
issue. In the first case, involving Professor Dinnan at the University of 
Georgia, the court was unmoved by a plea for academic deference.** Pro- 
fessor Dinnan was eventually sent to jail for refusing to disclose how he 
had voted on the plaintiff’s candidacy for tenure. The two later cases, 
however, took a more sensitive approach. 

The case of Gray v. Board of Higher Education 35 in New York recog- 
nized the special nature of the tenure process and declined to order blanket 
disclosure of departmental or committee votes. Only if the institution 
refused to provide the aggrieved candidate a statement of reasons for 
negative action would individual votes be subject to disclosure. In citing 
with approval the applicable AAUP policy statement, the Second Circuit 
felt it had struck an appropriate balance between the special personnel 
needs of the academic community and the legal mandate of non-discrim- 
ination. Especially pertinent as its statement of reconciliation. 
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Academic freedom is illusory when it does not protect faculty from cen- 
sorious practices but rather serves as a veil for those who might act as cen- 
sors. Because our decision [. . .] inhibits capricious nonrenewal of employ- 
ment based on race rather than academic grounds, we believe it to be 
basically consistent with the goals of academic freedom.** 


This judgment clearly embodies that degree of ‘‘academic deference”’ 
which permits accommodation. 

The latest case involves a similar personnel dispute at the University 
of Notre Dame. The Seventh Circuit several months ago adopted a view 
similar to that of the Gray court.*” In refusing to order disclosure of the 
names of faculty involved in the tenure decision, this court recognized 
‘ta qualified academic freedom privilege’’** which allowed the Univers- 
ity to delete certain sensitive information before making available to the 
plaintiff those files necessary to a race or sex discrimination suit. 

Recognition of ‘‘academic deference’’ in personnel matters comes 
from another quarter. Four years ago, the Supreme Court found that 
Yeshiva University’s faculty were not covered by the National Labor 
Relations Act. There, too, a speicial appreciation of academic processes 
and policies led the Court to order agency abstention. University pro- 
fessors were simply different from employees of a private company: 


The ‘‘business”’ of a university is education, and its vitality ultimately must 
depend upon academic policies that largely are formulated and generally are 
implemented by faculty governance decisions . . . There can be no doubt 
that the quest for academic excellence and institutional distinction is a 
“‘policy’’ to which the administration expects the faculty to adhere, whether 
it be defined as a professional or an institutional goal.° 


Thus the Court found collective bargaining inappropriate for the full- 
time faculty of such an institution, and for reasons unique to the 
academic community. 

Mention of the Yeshiva case reminds us that the Supreme Court has 
spoken recently of other types of academic judgments, such as the admis- 
sion of students. In successive terms, the Court rendered two decisions 
which are not easily reconciled. In Bakke v. Board of Regents,*° a bare 
majority recognized the University’s special claim to take race into ac- 
count in the admission of applicants to competitive graduate professional 
programs. In the other case, Cannon v. University of Chicago,*: the Court 
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found no special reason for exempting universities from the nondiscrim- 
inatory admissions policy of Title IX. Since the two cases were decided 
not many months apart, one would have expected a closer analysis of 
similarities and differences under the rubric of academic deference. But 
the special needs of universities received only the briefest attention from 
a single dissenting judge in Cannon; the possible relevance of Bakke in 
the later case was apparent only to him. 

Despite the lack of explicit reconciliation, the two admission policy 
cases may aid our understanding of academic deference. Surely the Uni- 
versity of California could not have claimed complete immunity from 
judicial review of its admissions to medical school. What it could and did 
claim was that even an otherwise actionable claim of race discrimination 
should be seen in the context of a university’s special mission. Thus did 
Justice Powell and a tenuous majority recognize that ‘‘the freedom of a 
university to make its own judgments as to education includes the selec- 
tion of its student body.’’42 Reference to Sweezy and other academic 
freedom cases served not to immunize the admissions judgment, but 
rather to occasion the weighing of other claims in a different balance. 

When Cannon reached the Court the following year, the basis for dis- 
pensation was clearly narrower. The university could argue only that sex 
discrimination admission suits were ‘‘burdensome and inevitably will 
have an adverse effect on the independence of members of university 
committees.’’ For the Justices, this concern was properly addressed to 
Congress and had, in fact, been resolved by Congress with full know- 
ledge of the potentially burdensome nature of the remedy it was creating 
in Title IX. ‘‘Nothing but speculation supports the argument that univer- 
sity administrators will be so concerned about the risk of litigation that 
they will fail to discharge their important responsibilities in an inde- 
pendent and professional manner.’’*? Perhaps a stronger claim for 
academic deference could have been made in Cannon, and would have 
affected the tone of the opinion, though I rather doubt the result would 
have been different. The contrast between Bakke and Cannon is elusive. 
Both cases seem fairly close to that soft line which distinguishes univer- 
sity issues from comparable issues arising in other contexts. 

Another area of recent litigation also involves students. While the 
Supreme Court has never held that a university student expelled or dis- 
missed for disciplinary reasons has a constitutional right to an adversary 
hearing, the Court has cited, with approval, lower court judgments to 
that effect. Constitutional due process ensures state university students at 
least some form of notice, and an opportunity to confront and to contest 
adverse evidence before being evicted from the academic community. 
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This judgment clearly embodies that degree of ‘‘academic deference’”’ 
which permits accommodation. 

The latest case involves a similar personnel dispute at the University 
of Notre Dame. The Seventh Circuit several months ago adopted a view 
similar to that of the Gray court.” In refusing to order disclosure of the 
names of faculty involved in the tenure decision, this court recognized 
“ta qualified academic freedom privilege’’** which allowed the Univers- 
ity to delete certain sensitive information before making available to the 
plaintiff those files necessary to a race or sex discrimination suit. 

Recognition of ‘‘academic deference’’ in personnel matters comes 
from another quarter. Four years ago, the Supreme Court found that 
Yeshiva University’s faculty were not covered by the National Labor 
Relations Act. There, too, a speicial appreciation of academic processes 
and policies led the Court to order agency abstention. University pro- 
fessors were simply different from employees of a private company: 


The ‘‘business’’ of a university is education, and its vitality ultimately must 
depend upon academic policies that largely are formulated and generally are 
implemented by faculty governance decisions . . . There can be no doubt 
that the quest for academic excellence and institutional distinction is a 
‘‘policy’’ to which the administration expects the faculty to adhere, whether 
it be defined as a professional or an institutional goal.39 


Thus the Court found collective bargaining inappropriate for the full- 
time faculty of such an institution, and for reasons unique to the 
academic community. 

Mention of the Yeshiva case reminds us that the Supreme Court has 
spoken recently of other types of academic judgments, such as the admis- 
sion of students. In successive terms, the Court rendered two decisions 
which are not easily reconciled. In Bakke v. Board of Regents,*° a bare 
majority recognized the University’s special claim to take race into ac- 
count in the admission of applicants to competitive graduate professional 
programs. In the other case, Cannon v. University of Chicago,*! the Court 





36 Id. at 907-08. 

37 EEOC v. University of Notre Dame, 715 F.2d 331 (7th Cir. 1983). 

38 Id. at 339-40. 

39 NLRB v. Yeshiva University, 444 U.S. 672 (1980) (Brennan, J., joined by White, J., 
Marshall, J., and Blackmun, J., dissenting). 

40 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (Brennan, J., White, J., 
Marshall, J., Blackmun, J., concurring in part and dissenting in part. Separate opinions by 
White, J., Marshall, J., Blackmun, J., and Stevens, J.). 

41 Cannon v. University of Chicago, 441 U.S. 677 (1979) (Rehnquist, J., joined by 
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found no special reason for exempting universities from the nondiscrim- 
inatory admissions policy of Title IX. Since the two cases were decided 
not many months apart, one would have expected a closer analysis of 
similarities and differences under the rubric of academic deference. But 
the special needs of universities received only the briefest attention from 
a single dissenting judge in Cannon; the possible relevance of Bakke in 
the later case was apparent only to him. 

Despite the lack of explicit reconciliation, the two admission policy 
cases may aid our understanding of academic deference. Surely the Uni- 
versity of California could not have claimed complete immunity from 
judicial review of its admissions to medical school. What it could and did 
claim was that even an otherwise actionable claim of race discrimination 
should be seen in the context of a university’s special mission. Thus did 
Justice Powell and a tenuous majority recognize that ‘‘the freedom of a 
university to make its own judgments as to education includes the selec- 
tion of its student body.’’4?2 Reference to Sweezy and other academic 
freedom cases served not to immunize the admissions judgment, but 
rather to occasion the weighing of other claims in a different balance. 

When Cannon reached the Court the following year, the basis for dis- 
pensation was clearly narrower. The university could argue only that sex 
discrimination admission suits were ‘‘burdensome and inevitably will 
have an adverse effect on the independence of members of university 
committees.’’ For the Justices, this concern was properly addressed to 
Congress and had, in fact, been resolved by Congress with full know- 
ledge of the potentially burdensome nature of the remedy it was creating 
in Title IX. ‘‘Nothing but speculation supports the argument that univer- 
sity administrators will be so concerned about the risk of litigation that 
they will fail to discharge their important responsibilities in an inde- 
pendent and professional manner.’’*? Perhaps a stronger claim for 
academic deference could have been made in Cannon, and would have 
affected the tone of the opinion, though I rather doubt the result would 
have been different. The contrast between Bakke and Cannon is elusive. 
Both cases seem fairly close to that soft line which distinguishes univer- 
sity issues from comparable issues arising in other contexts. 

Another area of recent litigation also involves students. While the 
Supreme Court has never held that a university student expelled or dis- 
missed for disciplinary reasons has a constitutional right to an adversary 
hearing, the Court has cited, with approval, lower court judgments to 
that effect. Constitutional due process ensures state university students at 
least some form of notice, and an opportunity to confront and to contest 
adverse evidence before being evicted from the academic community. 





Stewart, J., concurring. White, J., joined by Blackmun, J., dissenting, Powell, J., 
dissenting). 

42 Regents of the Univ. of Cal. v. Bakke, 438 U.S. at 312. 

43 Cannon v. University of Chicago, 441 U.S. at 709-10. 
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The issue which remained open was that of procedure appropriate to 
academic sanctions. 

The question reached the Supreme Court in 1978 in the case of Board 
of Curators v. Horowitz.‘ A medical student at the University of Mis- 
souri-Kansas City was dismissed in her final year of study for failing to 
meet academic standards. In a federal court suit, she claimed that 
dismissal without a full adversary hearing abridged her constitutional 
rights. (Informal consultation and a more formal but non-adversarial 
hearing had, in fact, been afforded.) A unanimous Court found that what- 
ever process was due had in fact been provided. Central to the judgment 
was a review of the differences between academic and disciplinary sanc- 
tions. Given the highly sensitive process of evaluating student perfor- 
mance, the Court ‘‘declined to further enlarge the judicial presence in the 
academic community and thereby risk deterioration of many beneficial 
aspects of the faculty-student relationship.’’ A blanket claim of immunity 
on the university’s part would have fared poorly. Yet the Horowitz opin- 
ion exemplifies a more flexible concept of academic deference through 
recognition of the special needs of the academy. 

The final area of inquiry happens by pure coincidence to involve the 
very same institution. The University of Missouri-Kansas City denied use 
of campus meeting rooms to a student religious organization. It was uni- 
versity policy not to offer such facilities ‘‘for purposes of religious wor- 
ship or religious teaching.’’ The student group claimed that once the uni- 
versity had created a forum for student activities, it could not selectively 
withhold that forum from religious organizations. The University in- 
voked, in extenuation, a clause of the state constitution which mandated 
strict separation between church and state that was arguably stricter than 
the federal establishment clause. 

The Court of Appeals deferred to the University’s interest.45 The 
Supreme Court upheld the students’ claim, rejecting not only the Univer- 
sity’s specific arguments but also its broader plea for judicial 
abstention.** This time the Court was simply not persuaded that 
academic freedom was even remotely implicated. A decade earlier the 
Court had held that universities could not bar student political groups on 
the basis of feared violence. In the Missouri case a university that had 
“‘created a forum generally open to student groups’’ could not deny that 
forum to a particular form of speech or assembly even for the laudable 
purpose of keeping church and state at arm’s length. Only the separate 





44 Board of Curators v. Horowitz, 435 U.S. 78 (1978) (Powell, J., concurring, White, 
J., concurring in part and concurring in the judgment, Marshall, J., concurring in part and 
dissenting in part, Blackmun, J., joined by Brennan, J., concurring in part and dissenting in 
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45 Chess v. Widmar, 635 F.2d 1310 (8th Cir. 1980). 

46 Widmar v. Vincent, 458 U.S. 263 (1981) (Stevens, J., concurring in judgment, 
White, J., dissenting). 











1984 ACADEMIC FREEDOM 289 


opinions of Justices Stevens and White recognized the issue of academic 
deference and the special sensitivity of the matter. 

Here, too, of course, the claim for special treatment could go too far. 
About the same time, Princeton University invoked academic freedom in 
seeking to bar from its campus political solicitors who claimed a right of 
access under the state constitution. The New Jersey court found 
Princeton’s claim overstated, given the broad range of speakers and 
others already on the campus, and rejected the plea of immunity.*” 

As Professor Matthew Finkin has recently shown in his thoughtful 
Texas Law Review article,*® a compelling case could be made for ‘‘in- 
stitutional academic freedom’’ but one that does not include Princeton’s 
claim to cordon its campus from political solicitors. The University’s in- 
terest was, in fact, more ‘‘proprietary’’ than ‘’academic.’’ The case would 
have been quite different if, for example, the University had been doc- 
trinally committed to oppose the views of a particular solicitor. ‘‘It seems 
plain,’’ Finkin writes, ‘‘that the court would not compel the institution to 
admit him onto its premise. Princeton, however, did not assert that [the 
solicitor’s] views were in any sense discordant with its private 
purposes.’’4® The Princeton claim is therefore less compelling than the 
superficially similar claim of the University of Missouri-Kansas City. 
Perhaps the courts were right in both cases to deny institutional pleas for 
special treatment. My own preference would have been to deny Prince- 
ton’s claim but to uphold Missouri’s. Perhaps the case is yet to come 
which will provide the necessary contrast to complete the cycle. 

Let me conclude with several brief suggestions. First, resort to the 
courts for vindication of academic claims is not always wise. The Califor- 
nia loyalty oath case recalls at least one reason for caution. When Univer- 
sity of California faculty in 1952 persuaded the state supreme court that 
the special Regents’ oath was invalid, the victory proved unexpectedly 
pyrrhic. The basis for that judgment was the primacy of the state’s gen- 
eral loyalty oath, which despite the University’s constitutional status 
now applied on campus as everywhere else in the state.5° It took another 
law suit and the passage of 15 years to free California faculty from the 
arguably more onerous general loyalty oath.5: Perhaps the suit should 
still have been brought even if the outcome were known. The lesson is at 
least worth contemplating before one rushes to court. 

Second, one should look to constitutional litigation only for those 
safeguards that are unavailable from any other source. Quite apart from 
the risk of an adverse judgment, the expense and time involved in litiga- 





47 State v. Schmid, 84 N.J. 535, 423 A.2d 615 (1980), appeal dismissed sub nom. 
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49 Id. at 854. 
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tion are substantial. Additionally, there is an invitation which such 
litigation offers courts to meddle in the affairs of universities. Courts in- 
vited in for one purpose are sometimes inclined to stay beyond their 
welcome as other issues arise. Meanwhile, the full potential of protective 
state legislation has not been fully tapped. Beyond even the benign ad- 
ministration and enlightened governing board, there are lawmakers who 
may even enjoy providing safeguards which we too readily assume only a 
court can confer. 

Third, litigation functions best when all segments of the academic 
community make common cause. There will be times, of course, when 
discord is unavoidable. If a governing board denies tenure or an admini- 
stration punishes a student group, an assumption of internal harmony 
would be naive. Yet there are times when board, administration, faculty 
and students may all be together. Witness, for example, the joint cam- 
paign of all constituencies against Pennsylvania’s 1970 attempt to com- 
pel colleges around the world to report information about even minor 
student infractions.5? Wherever common cause is possible, the beneficial 
effects for litigation seem obvious. 

Fourth, litigation should look wherever possible beyond the im- 
mediate facts and seize opportunities to expand judicial horizons. The 
increasing receptivity of judges to national AAUP statements illustrates 
the potential. In the Gray case a federal appeals court actually made 
AAUP policy its basis of judgment. Several months later another federal 
appellate court did likewise in the Notre Dame case. Increasingly, such 
statements provide evidence of academic community practice and 
precept, as well as offering accepted solutions to particular disputes. 

Last, and perhaps most obvious, I would urge modest expectations. 
Academic interests, decisions, processes, and values certainly need 
judicial protection well beyond the professor’s right to speak in the uni- 
versity classroom. The courts have often acknowledged the need for 
broader protection. Yet as we move outside the classroom to other 
university settings, we should candidly accept the dilution of one of the 
most forceful of first amendment claims. If we fail to understand the dif- 
ference between core and periphery, we risk the loss of that which is 
most vital and central to intellectual freedom in the university. 


A PROSPECTUS: ACADEMIC FREEDOM ISSUES OF THE FUTURE 


As one looks ahead, there is reason both for optimism and for appre- 
hension. We do not expect a resurgence of McCarthyism. Loyalty oaths, 
legislative investigation of suspected subversion and even classroom sur- 
veillance appear to be creatures of another era. Yet there are some 
ominous clouds now on the horizon. In this closing section, I might iden- 
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tify four current areas of concern which will suggest that vigilance for the 
condition of academic freedom is always appropriate. 

First on my list would probably be domestic threats at the national 
level. There is, for example, National Security Directive 84. This order 
threatened to impose lifetime censorship upon government employees 
who have had access to certain classified information. The potentially 
chilling effect is obvious for scholars who return to campus after serving 
for brief periods in federal positions of vital importance to the national 
welfare.53 

There are other examples of domestic restriction. Several years ago, 
for example, the National Science Foundation included in a grant award 
letter a clause requiring the grantee in an area of cryptographic research 
to delay publication of results which might require classification until 
they were cleared by the National Security Agency.54 Indeed, the whole 
classification system itself has ominous implications. The April, 1982 
Executive Order made easier the restriction of information by extending 
the scope of classification to information originating under federal 
grants.55 These and other illustrations should suffice to make the point. 

Second, I would identify recent restrictions on international com- 
munication among scholars and scientists. Here, too, the evidence is 
relatively familiar. It includes, for example, a recent Defense Department 
demand for a withdrawal of papers about to be presented at an interna- 
tional conference on optics and laser communications.** It includes, also, 
letters sent by the State Department to various universities limiting the 
activities of visiting scholars from the Soviet Union and the People’s 
Republic of China.5” Under the International Traffic and Arms Regula- 
tions and the Export Administration Regulations, there has in fact been 
much recent concern over possible limits upon international scientific 
communication. The recent report of a special commission of the Na- 
tional Academy of Sciences surveyed the technology transfer problem 
and concluded that very little of the alleged ‘‘hemorrhage’’ could be 
traced to universities or their faculties.5* Nonetheless, concern over 
restrictions of this type is clearly warranted. 

The third area of concern is the local or community level of govern- 
ment. While Harvard and MIT were ultimately successful in persuading 
Cambridge, Massachusetts voters not to ban research on nuclear 





53 See Government Censorship and Academic Freedom, ACADEME, Nov.-Dec. 1983, 
15a-17a. 

54 See Sullivan & Bader, The Application of Export Control Laws to Scientific 
Research at Universities, 9 J. COLL. & U.L. 451, 454 (1982-83). 

55 Id. at 453. 
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weapons, and Ann Arbor, Michigan declined to forbid recombinant DNA 
research within the city limits, local and state laws do pose serious 
threats to university research. Other examples would include laws re- 
stricting fetal research or studies of the brain, research into genetic dif- 
ferences in intelligence among population groups, and such direct con- 
straints as the recently invalidated Berkeley ordinance banning electro- 
shock therapy.5® The political process seems to have become increasingly 
responsive to pressures from constituent groups concerned about 
everything from ‘‘fuzzy little creatures’ to local nuclear holocaust. The 
courts have had little opportunity to judge the constitutionality of such 
laws. Not far in the future, however, there lies the case which will test 
the validity of such restrictions and which must place in the balance the 
especially sensitive character of the university environment. 

The fou.ti and final focus is university governance itself. The suit 
recently filed by 2 group of University of Massachusetts-Amherst faculty 
poses the issue quite directly.*° That suit contends that any sanction or 
penalty against tenured faculty required by a union agreement for non- 
payment of dues seriously threatens academic freedom and individual 
liberty. The conflict seems unavoidable, though many collective bargain- 
ing agreements do circumvent it through dispensations for the recal- 
citrant professor. The Massachusetts case will now provide the crucible 
within which this conflict of values is certain to be well tested. 





58 See Wade, Congress and the Right of Research, 4 Civ. Lip. Rev. 59 (1978). 
60 Chron. of Higher Educ., Jan. 11, 1984, at 2. 








SECULAR ORTHODOXY AND SACRED 
FREEDOMS: ACCREDITATION OF 
CHURCH-RELATED LAW SCHOOLS 


APRIL KESTELL CASSOU* 
ROBERT F. CURRAN, S.J.** 


I. INTRODUCTION 


Each year, in the appendices of its Directory of Law Teachers, the As- 
sociation of American Law Schools includes a list of accredited schools. 
In the 1983-84 edition, List I—AALS and ABA accredited schools—num- 
bered 146; List I—ABA accredited schools—numbered 28; and in List III 
were 29 schools accredited only by their states. Over 170 schools have 
thus met the AALS and ABA guidelines discussed herein; but for church- 
related schools, accreditation has involved special problems. 

In the fifty states and the District of Columbia there are some 3284 in- 
stitutions of higher education.: Of this number, 1803 or fifty-five percent 
are private schools; of the 1803, 780 or forty-three percent are affiliated 
with a religious group.? This pattern is apparently repeated for law 
schools, with the total of ABA and AALS accredited schools being di- 
vided forty-two percent public and fifty-eight percent private. The abil- 
ity of private, sectarian law schools to use religious criteria in the hiring, 
firing, and promotion of faculty or the admission, rejection, or discipline 
of students is therefore not an isolated or trivial issue. Just since 1970, six 
new church-related law schools, Pepperdine, Brigham Young, Yeshiva, 
Campbell, Mississippi College, and Oral Roberts, have come upon the 
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legal education scene.* Whether the older Catholic or Protestant schools 
have secularized to the satisfaction of accrediting authorities or have 
simply lost their religious nerve, the new schools, at least, particularly 
Brigham Young and Oral Roberts, have made specific moral and relig- 
ious demands on their law school communities. They have awakened a 
lively, often bitter debate concerning whether such schools should be ac- 
credited and how far they should be permitted to go before they will be 
deemed to have violated the AALS and ABA concept of ‘‘quality’’ legal 
education. 

The authors’ contention is that church-related schools should fight 
for their identity or mission with careful structuring of their employment 
practices and preferences, financing, programs, and charters to avoid ex- 
cessive public involvement; with the shield of the first amendment; with 
arguments drawn from antitrust law; and with a vigorous reasoned re- 
sponse to hostile public commentaries which suggest that religiously 
oriented law school education is incongruous with ‘‘quality’’ education. 
A pervasive secular orthodoxy which contains religious-like dogmas, a 
definable value-laden education, an emphasis on individual rather than 
institutional freedoms, an academic elitism, and a hearty mistrust of re- 
ligious institutions has permeated the accrediting process of American 
law schools. This secular orthodoxy challenges religiously affiliated law 
schools at a time when religion in America is experiencing a renaissance 
characterized by diversity and pluralism, running the gamut from funda- 
mentalist American values of individual success and patriotism on the 
one hand, to reformist, social justice activism on the other. The several 
traditionalist law schools which have emerged since 1970 invite and 
enable the many existing religiously affiliated law schools to define, 
build, and strengthen their free religious expression and moral identity. 
Religiously affiliated law schools should fight for that identity, that is, if 
many of them still have one after years of secularization and relentless 
pressure from the elite educational establishment. 


Il. ABA/AALS CONTROL OF ACCREDITATION 


A. A Brief History of Accreditation 


Histories of legal education and its governance no longer begin with 
a polite reference to Litchfield followed by analysis of Langdell’s case 
method and the initial regulations of the ABA in 1921. One commentator 
takes us back to colonial days when lawyers were by no means a favored 
group and when study of law meant also a study of philosophy, ethics, 
and theology.® As with other institutions of that era, there was no bright 
line between law, religion, and morality. 
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Before the end of Litchfield’s experiment and Harvard’s founding in 
1817, ‘‘law professorships’ existed at colleges such as William and 
Mary.® This was, again, a liberal, open approach to legal education as 
part of public service rather than the specialized concentration on study- 
ing cases that was introduced at Harvard in the 1870s and came to typify 
legal education in the United States.” An early legal education commen- 
tator has also recounted an atmosphere unlike our current system. Law 
schools were not three years in length and did not require a prior college 
degree. Furthermore, proprietary, part-time schools abounded.* The 
ABA and AALS were to change all that. 

A Committee on Legal Education and Admissions to the Bar was in 
the very constitution of the ABA in 1878.9 In 1893, the ABA Section of 
Legal Education formed, although a clearinghouse function was its main 
use.1° The ABA was soon joined on August 29, 1900, however, by forma- 
tion of the Association of American Law Schools purporting to represent 
the ‘‘reputable’’ schools.11 Despite early acrimony between the two 
groups, they soon joined forces. In 1921, the ABA officially began to try 
to regulate access to the profession by setting its first minimum standards 
for law schools and by urging states to admit to the bar only graduates of 
such schools.12 In 1923, it published its first official list of accredited 
schools. From that time forward the ABA and AALS “‘proceeded in a 
slow but steady lock-step’’ to raise standards, eliminate proprietary 
schools, and make a certain narrow type of academic legal education the 
only entry to the bar.’* States were slow at first to accept this. There 
were, after all, many part-time proprietary law school graduates in posi- 
tions of influence in the states. In time, the numbers of part-time schools 
dwindled, accounting for less than eight percent of students in 1975 
compared to thirty-seven percent in 1921 when the ABA campaign 
began.'5 Increasing uniformity, bolstered by a school’s need for accred- 
itation in order to succeed, proceeded apace, with the 1970s adding new 
policies and more activist regulations’* including the prohibition against 
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religious discrimination with which church-related schools must now 
contend. 

Sectarian law schools developing in this past fifty years bowed in 
many respects to the forces shaping legal education generally. Early pri- 
vate law schools often began, of course, as part of a great Protestant 
ethical tradition.*” Catholic law schools permanently entered the arena: 
Notre Dame, in 1869 and Georgetown, in 1870; and the Jesuits developed 
a system of law schools throughout the United States.1* In many cases, 
religiously oriented schools were part-time, serving immigrant groups 
not wealthy or socially acceptable enough to attend the ‘‘elite’’ full-time 
law schools.‘ Because of their part-time status and the ethnic content of 
their student bodies, these schools were particularly vulnerable to crit- 
icism by the ABA. As one ABA delegate indelicately put it, we must have 
lawyers ‘‘able to read, write and talk the English language—not Bohe- 
mian, not Gaelic, not Yiddish, but English.’’2° ‘‘Quality’’ then, as now, 
could be used as a code word for a loaded package of values, usually un- 
articulated or even unconscious. 


B. Church-related Schools 


Of the first 120 colleges founded in the United States, about 100 were 
church-related.21 Harvard had mandatory chapel attendance until 1886; 
Columbia, until 1891.22 Very few of the religious affiliations of these 
early Protestant universities remain. They gradually secularized and 
have become a part of professional nonsectarian higher education.?% 

The elite universities founded near the turn of the nineteenth cen- 
tury emphasized research in the model of German higher education. 
Johns Hopkins, the University of Chicago, and Stanford stressed 
academic research and professional school education.?4 Eventually, 
American Catholic higher education came out of the backwater of the in- 
tellectual ghetto into the mainstream of church-related and of secular 
higher education in America. A primary reason was insistance on a com- 
mitment to academic excellence.?5 Religiously affiliated law school cur- 
ricula also conformed to the academic and professional standards set by 
their secular counterparts. 
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By the time of the social revolution of the 1960s and the enormous 
expansion of law school faculties and student bodies in the 1960s and 
1970s,?® even Catholic schools felt reluctant to suggest the importance of 
natural law. Papal encyclicals were scarcely the sort of required reading 
that would attract the 1960s activist to either faculty or student body.?” 
One commentator wistfully writes: ‘‘In the summer of 1974, crucifixes 
were removed from the walls of Gonzaga University School of Law.’’2* At 
the University of San Francisco School of Law, they began to come down 
in 1971. By the 1960s, the American Association of University Professors 
found so little distinction between religious and nonsectarian schools 
that it even ‘‘ceased to endorse’’ its religious exception set forth as early 
as the 1915 Declaration of Principles of Academic Freedom and Tenure.?° 
There was no longer any need. 


Ill. STANDARD 211 AND A CALL TO DEFEND VALUES 


What a shock, then, to the ABA—and perhaps what a reminder to ex- 
isting church-related schools—when Brigham Young set forth an explicit 
Code of Honor?° and Oral Roberts required its Oath of Christian Loyalty. 
By 1970, as an afterthought, language against discrimination on the basis 
of religion or sex had been added to AALS Bylaw 6-4; and in Standard 
211 the ABA had picked up the language: ‘‘The law school shall main- 
tain equality of opportunity without discrimination or segregation on the 
ground of race, color, religion, national origin, or sex.’’?! When Brigham 
Young, with its Code of Honor and tuition differential for Mormon 
students, applied for ABA accreditation in 1978, Standard 211 was set up 
as a possible bar, even though ‘‘religion’’ had been added to the standard 
without much debate and in possible ignorance of widespread religious 
exemptions in federal rights to employment, housing, and education.3? 
Both Dean Hawkins of Brigham Young and Sanford Kadish in his pres- 
idential address to the AALS in January 1982 have recounted the changes 





26 See, e.g., EDUCATION DiRECTORY supra note 1, at xxxii, table 7. 

27 See Nelson, supra note 18, at 135-36; Shaffer, supra note 17, at 722; cf. Berman, 
The Secularization of American Legal Education in the Nineteenth and Twentieth Cen- 
turies, 27 J. LEGAL EDUC. 382, 384 (1975). 

28 Nelson, supra note 18, at 127. 

29 Kadish, Church-Related Law Schools: Academic Values and Deference to Religion, 
32 J. LEGAL Epuc, 161, 164-65 (1982); Roemer v. Maryland Public Works Bd., 426 U.S. 736, 
750-51, 755-59 (1976); but cf., AMERICAN BAR ASSOCIATION, STANDARDS AND RULES OF PRO- 
CEDURE AS AMENDED 1983 APPROVAL OF LAW SCHOOLS, Annex I, at 22 [hereinafter cited as 
STANDARDS], in which the exception is still set forth. 

30 See, e.g., BRIGHAM YOUNG UNIVERSITY, 1984-1985 CATALOG, J. REUBEN CLARK LAw 
SCHOOL 66 (1984). 

31 Hawkins, supra note 4, at 172-73 & n.3; Kadish, supra note 29, at 161. 

32 Hawkins, supra note 4, at 172; See also 41 C.F.R. § 60-1.5(a)(5) (1983) (federal con- 
tract compliance: 29 C.F.R. § 1605.1 (1983) (defining broadly what is ‘‘religious’’ in order 
to ban employer discrimination against religion); cf. Annot., 91 A.L.R. 3d 155 (1979); An- 
not., 22 A.L.R. FED. 580 (1975). 
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that the religious discrimination rule underwent.** Brigham Young re- 
ceived accreditation only after an ABA finding that it ‘‘had not purpose- 
fully discriminated’’ and ‘‘made special efforts to recruit non-Mormon 
students and faculty,’’ apparently on the assumption that these findings 
were prerequisites for approving the school.*¢ Oral Roberts achieved full 
accreditation only after facing acrimonious debate about changing the re- 
ligious exemption and after finally filing, on June 8, 1981, the first suit 
challenging the accreditation process since the ABA began the process in 
1921.35 


A. Standard 211 


The changes prompted by the applications of Brigham Young and 
Oral Roberts reflect interesting ABA concerns about what constitutes 
‘‘quality’’ legal education and how explicit church involvement in legal 
education is thought to damage that quality. It is helpful to take a look in 
some detail at what these changes were. They began with the AALS at- 
tempt in 1980 to suggest a solution to this problem of church-related 
schools, a problem then being presented by the Brigham Young applica- 
tion. In its proposed Bylaw 7.3, the AALS would have permitted a church- 
related school to adopt ‘‘policies consistent with its religious or sectarian 
beliefs’’ only if it (1) fully disclosed this to prospective faculty and 
students, (2) in no way inhibited faculty or students in research or the 
classroom, (3) affirmatively sought a faculty and student body not af- 
filiated with its religious group, (4) refrained from regulation of private 
behavior, and (5) did not ‘‘invidiously discriminate’’ on the basis of race, 
religion, or sex.3* Of the fifty-four schools commenting on this bylaw, 
fifty-two opposed some part of it. The AALS withdrew from the field re- 
solving to handle cases such as Brigham Young on a case by case basis.” It 
began to be difficult to understand from these requirements what a re- 
ligiously oriented school could do to insure that its law school reflected, 
let alone fostered, its moral and ethical views. Perhaps it could offer a 
course or two in ethics, canon law, or legal history if it could find faculty 
to teach such courses or students to take them, but what more could it do? 

If the AALS temporarily ducked, however, the ABA chose not to do 
so and moved to amend its Standard 211. At this time, Oral Roberts’ ap- 
plication for accreditation was presented and real controversy began to 
brew. On July 17, 1981, scarcely more than one month after the Oral 
Roberts suit was filed, a United States district court in Illinois enjoined 
the ABA from denying Oral Roberts accreditation on the basis of its relig- 





33 See Kadish, supra note 29, at 162-63, nn. 1-3. 

34 Hawkins, supra note 4, at 176. 

35 ABA SECTION OF LEGAL EDUCATION AND ADMISSION TO THE BAR, XII LEGAL EDUCATION 
NEWSLETTER no. 3, at 1 (July, 1981). 

36 Kadish, supra note 29, at 161; Hawkins, supra note 4, at 179-80. 

37 Hawkins, supra note 4, at 180-81. 
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ious views.** At its August meeting that year, the ABA responded with 
an amendment that provided: 


The law school shall maintain equality of opportunity by adopting and im- 
plementing its programs and policies governing education, including ad- 
missions, hiring, promotion and tenure without discrimination on the 
ground of race, color, national origin, sex, or religion; provided that a 
school may adopt programs and policies having to do with the school’s re- 
ligious tradition, if such programs and policies 

(i) are adopted in good faith, with earliest possible written notice to appli- 
cants, students, faculty and employees, and do not constitute invidious dis- 
crimination among applicants for admission or employment; 

(ii) do not infringe academic freedom or the free exercise of religion by stu- 
dents, faculty or employees; and 


(iii) are consistent with sound educational policy and all of the other Stand- 
ards.3° 


Added to this were two other provisions: 


The law school shall not use admission policies that preclude a diverse stu- 
dent body in terms of race, color, religion, national origin or sex. 


Nothing herein shall be construed to prevent a law school from having a re- 
ligious affiliation and purpose and adopting policies of admission and em- 
ployment that directly relate to such affiliation and purposes so long as 
notice of such polices has been provided to applicants, students, faculty and 
employees.*° 


Again, key provisions from the AALS bylaws are evident—the necessity 
for prior notice, the requirement of religious diversity, and the insistence 
that religion not interfere with the real business of the school in research 
or the classroom. Debate was bitter: Dean Griswold remarkably asserted 
that even this limited ability for free exercise of religion in a religious 
school was ‘‘contrary to the whole history of religious toleration in this 
country.’’*1 However, the amended standard did pass by a vote of 147 to 
L274 

It was not many months before the ABA faced a concerted effort to 
rescind the amendments which permitted religious schools to adopt pol- 
icies related to their religious tradition. Opponents, particularly city and 
county bar associations, claimed that Standard 211 sanctioned religious 
intolerance and discrimination. The Oath of Christian Loyalty was com- 
pared to loyalty oaths of the McCarthy era. Nevertheless, the effort to res- 
cind was defeated 176 to 138, an important factor being an ‘‘interpretive 
statement’”’ to accompany Standard 211 which stated: 





50 U.S.L.W. 2102 (Aug. 18, 1981); CHRON. HIGHER Epuc., Sept. 3, 1981, at 8. 
Kadish, supra note 29, at 162, n. 2. 

Id. at n.3. 

CHRON. HIGHER Ebuc., Sept. 3, 1981, at 8. 


50 U.S.L.W. 2102 (Aug. 18, 1981); CHRon. HiGHER Epuc., Sept. 3, 1981, at 8. 
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Standard 211(d) shall be interpreted to permit religious policies and 
practices as to employment or admission only to the extent required by the 
Constitution. No other limitation on the constitutional rights of applicants 
for employment or admission is approvable under 211(d). The Standard is to 
be interpreted in a way that does not displace or modify any of the other 
Standards, including, but not limited to Standard 405(d) with respect to 
academic freedom.*? 


The ABA, while claiming not to require uniformity, in fact imposed it by 
systematically forbidding policies which were beyond its ‘‘ethical’’ or, 
more accurately, its insistently secular norm. Why must one school be 
forbidden from requiring a Christian oath while a prospective faculty 
member or student may choose from 202 other schools that do not require 
one and while half of the law schools in the United States will never do 
so because of their public status? Not to tolerate an expressly religious- 
based requirement for one school out of more than 200 is uniformity in- 
deed. This is an application of secular orthodoxy which severely and un- 
justifiably limits religious free exercise. This is not to argue that a Chris- 
tian or any other oath is necessarily good policy or even religiously desir- 
able. Rather, it is to underscore the need for institutional diversity as a 
means of allowing both the free exercise of religious views and a type of 
pluralism the secular academic elite overlooks or undervalues. 

Still the controversy over Standard 211 continued and the ABA ina 
‘‘final clarification’’ indicated that a ‘‘preference’’ for faculty or students 
of a particular religious group would be permitted and would be eval- 
uated on a case by case basis.** This clarification and the prior ‘‘inter- 
pretation’’ of 211 appear explicitly in the revised August 1983 version. 
Indeed, the new subdivisions (a)(ii) and (c), like the 1979 version of Stan- 
dard 211, show a willingness to probe the thought processes of school ad- 
ministrators, who apply rules neutral on their face, if the resulting reli- 
gious mix is not to the liking of the ABA. Subdivision (c), for example, 
provides: 


The denial by a law school of employment to a qualified individual will be 
treated as made upon the ground of race, color, religion, national origin, or 
sex if the ground of denial relied upon is an employment policy of the 
school which is intended to prevent the employment of individuals on the 
ground of race, color, religion, national origin or sex though not purporting 
to do so.*5 


How is such a test to be applied? How aggressively will the accreditor 
probe the ‘‘real’’ motives behind hiring and admission decisions? 





43 50 U.S.L.W. 2447, 2447-48 (Feb. 2, 1982); Jacobson, Bar Association Reaffirms 
Decision to Approve Some Schools Despite Religious Discrimination, CHRON. HIGHER EDUC., 
Feb, 3, 1982, at 1; Law School Religion Standard Survives, 68 A.B.A. J. 259 (1982). 

44 McCurdy, Bar Association Alters Accrediting Rule on Church-Related Law 
Schools, CHRON. HIGHER Epuc., Sept. 1, 1982, at 9. 

45 STANDARDS, supra note 29, at 5-6. 
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B. AALS Bylaws 


With Standard 211 in final form, the AALS, on February 4, 1983, is- 
sued Memorandum 83-6 to bring its Bylaw 6-4 into line with Standard 
211. Bylaw 6-4 had, throughout this turbulent period, continued as a 
blanket prohibition of discrimination on the basis of religion. Now it was 
to be accompanied by Regulation 6.13 and 6.14.4* Regulation 6.13 re- 
affirmed faculty members’ academic freedom and repeated the earlier 
AALS comment that ‘‘most church-related institutions no longer need or 
desire the departure from the principles of academic freedom’’ implied 
in the earlier religious exemption. Regulation 6.14 was congruent with 
Standard 211, allowing a preferential admissions and hiring policy. It 
cautioned, however, that no one could be excluded on the ground of re- 
ligion nor may the number of persons not of the particular faith involved 
be limited. One cannot, presumably, require that at least twenty percent 
of the student body be Presbyterian, that it not be Moslem, or that a vot- 
ing majority of the faculty be Jewish. Another section warned that reli- 
gious preference must not ‘‘interfere with the school’s provision of satis- 
factory legal education as provided for in these bylaws and regulations 
whether because of lack of a sufficient intellectual diversity for any other 
reason.’’4”7 Explaining this, the AALS goes on to say that lack of ‘‘intel- 
lectual diversity’’ leads to ‘‘sterility in the exchange of ideas’ and is in- 
consistent with the educational mission of a law school.4* These regula- 
tions became effective on April 8, 1983.49 





46 ASSOCIATION OF AMERICAN LAW SCHOOLS, ASSOCIATION HANDBOOK ApRIL 1984, at 24 
{hereinafter cited as AALS HaNpBooK]. By-Law Section 6-8(d) provides: ‘‘A faculty member 
shall have academic freedom and tenure in accordance with the principles of the American 
Association of University Professors.’’ Those principles are defined by the American As- 
sociation of University Professors’ 1940 Statement on Academic Freedom and Tenure and 
the Interpretive Comments adopted in 1970. Specifically, the Association of American Law 
Schools adopts the position of the 1970 Interpretive Comments that: ‘‘most church-related 
institutions no longer need or desire the departure from the principles of academic freedom 
implied in the 1940 Statement, and we do not now endorse such a departure.”’ 

6.14 Law Schools With A Religious Affiliation or Purpose. 

It shall not be inconsistent with Bylaw 6-4(a) for a law school with a religious af- 
filiation or purpose tc adopt preferential admissions and employment policies 
that directly relate to the school’s religious affiliation or purpose so long as (1) 
notice of such policies is provided to members of the law school community 
(students, faculty and staff) prior to their affiliation with the school; (2) such 
policies do not interfere with the school’s provision of satisfactory legal education 
as provided for in these bylaws and regulations, whether because of lack of a suf- 
ficient intellectual diversity or for any other reason; (3) such policies are in com- 
pliance with Executive Committee regulation 6.13, as well as all other bylaws and 
Executive Committee regulations; (4) such policies do not discriminate on the 
ground of race, color, national origin or sex; and (5) such policies contain neither 
a blanket exclusion nor a limitation on the number of persons on religious 
grounds. 

47 Id. 

48 ASSOCIATION OF AMERICAN LAW SCHOOLS MEMORANDUM 83-6 (1983), at 4 [hereinafter 
cited as AALS MEMORANDUM]. 

49 Id. at 5. 
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What is behind this codified concept of ‘‘quality,’’ then, is an irre- 
buttable presumption that when strong religious belief is made explicit 
in the law school, intellectual vacuity will inevitably follow. But can we 
sensibly presume that Catholic professors discussing contracts or con- 
stitutional law will, like little automatons, all agree? Will religious 
beliefs negate creative ideas about torts, property, taxation, or estates? Is 
there evidence that sectarian schools will be less vigorous in developing 
skills of advocacy, writing, or negotiation? Will they be less willing to 
provide legal clinics for the poor? Dean Hawkins of Brigham Young 
observed that ‘‘. . . most of the tension in accrediting the new church-re- 
lated law schools had nothing to do with professional or academic cred- 
ibility.’’5° Visiting teams saw the real ‘‘quality’’ of the school while dis- 
tant decision makers grappled with phantasms of massive conformity 
and hypothetical thought control. 

Even AALS President Kadish admits that until recently there had 
been ‘‘little thought [given] to problems posed by law schools with reli- 
gious affiliations, perhaps because no problems arose.’’>? 

The ‘‘problems’’ which have arisen since 1970 involve accreditation 
of religiously affiliated law schools with a fundamentalist and traditional 
orientation. Ironically, the resurgence of American religious involvement 
is far more pluralistic and diverse than the list of new religiously af- 
filiated law schools would suggest. 

Large numbers of religiously affiliated law schools are part of tradi- 
tions which emphasize social justice, the equality of all races and 
peoples, and a liberation from the structures which oppress the poor and 
the disenfranchised of the world.5? Theologian Harvey Cox noted in The 
Secular City in 1966 that ‘‘[t]he rise of urban civilization and the collapse 
of traditional religion are the two main hallmarks of our era.’’5? In 1984, 
however, the same author observed that religion has come to the secular 
city in profound and diverse ways: ‘‘Mass media fundamentalism . . 
presents a theology that celebrates patriotism, individual success, and a 
political spectrum ranging from moderately conservative to the far, far 
right. The base communities . . . exemplify a theology that affirms social 
justice, the rights of the poor, a communal understanding of salvation, 
and a politics that stretches from moderately reformist to 
revolutionary.’’54 

Diversity and pluralism abound in American religious institutions. 
Furthermore, the diverse content of this revivification of American 
religious ardor is particularly allied to the fundamental content of legal 





5° Hawkins, supra note 4, at 187. 

51 Kadish, supra, note 29, at 161. 

52 See Kennedy, America’s Activist Bishops, N.Y. Times, August 12, 1984, 
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53 H. Cox, THE SECULAR City 1 (1966). 

54 Cox, On a Return Trip to the Secular City Harvey Cox Finds Religion, CHRON. 
HIGHER Epuc., July 25, 1984, at 6. 
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education and the legal profession itself—the meaning of justice, equal- 
ity, liberty, and the role of free enterprise in our democratic society. 

The hypothetical fears that religiously affiliated schools will signal 
the demise of free expression is placed in a wider, more liberal, if you 
will, context by Mr. Cox: ‘‘As for fears that religions’ return to the secular 
city will produce a dangerous relapse into bigotry. . . ‘I think excluding 
the moral dimension from public life produces something worse: a tech- 
nocratic discussion among elites.’’’55 


C. Other Standards, Bylaws, and Policies 


Before leaving this discussion of the rule structure facing church-re- 
lated schools, one additional caution must be added. Often rules or by- 
laws will contain a phrase one is tempted to view as a throw-away, for ex- 
ample ‘‘not contraven{ing] any other Standard”’ or ‘‘as provided for in 
these bylaws and regulations.’’5* What these other standards of the ABA 
and bylaws and regulations of the AALS make clear, however, is that if 
the institution loses control of the religious nature of its law school, it 
will never gain it back. Primary responsibility for determining institu- 
tional policy, including what is taught, who is admitted, and even who is 
hired rests with the faculty.5”? Yet Standard 211 and Regulation 6.14 call 
into question a school’s ability to require that any percentage of the fac- 
ulty share the school’s specific religious tradition. Particularly after the 
massive, sometimes indiscriminate faculty expansions of the 1960s and 
early 1970s, a university may find that its law school faculty is hostile to 
the religious views of the employing institution. That faculty will be cap- 
able of preventing, under the banner of academic freedom and faculty 
autonomy, any assertion by the university of the religious character of the 
school. In this revolt against the parent institution, the accrediting agen- 
cies will support the law faculty. 

An institution may legitimately desire a faculty sharing a religious 
belief whether or not any courses specifically adopt any religious view of 
the law. Such a faculty member has grappled with the moral issues of 
practice, of teaching, and of life based on the strengths and weaknesses of 
tne tools that faith has given him. It is as much his life, his example, that 
a school may want in front of the class as any position he takes or article 
he writes. It may be that faculty member’s ability to use those extra tools 
to counsel students, to be open to a student’s emotional/religious pro- 





55 Id. 

56 See current Standard 211 (d)(2) and Regulation 6.14, supra note 46. 

57 AALS HANDBOOK, supra, note 46 at 14-15; STANDARDS supra note 29, at 3, 11 (Stan- 
dard 205, 207, 403). 
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AND REPORTS 22 (1977) also included in AAUP, Recommended Institutional Regulations on 
Academic Freedom and Tenure, ACADEME, Sept. 1980, at 259 (Reg. 9(b)). 
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blems, or to handle the decisions of expulsion or readmission with a 
special sense of responsibility that the school desires. The real education 
of any school is not only courses or curriculum, but also the moral and 
intellectual integration which pervades the educational enterprise. 
Douglas Heath’s 1968 study of Haverford College is prototypical in its 
conclusion that the college’s strength was ‘‘its insistence that students 
integrate both the intellectual and the moral components of 
education.’’5* 

To permit at best a ‘‘preference’’ for faculty of one religion, to permit 
it only as compelled by the Constitution, and to require that religion pro- 
vide no curb to what is said or taught in the classroom prevents a reli- 
gious institution from creating a preferred environment for its co-reli- 
gionists and a preferred example for all who wish to attend. It virtually 
requires a church-related school to put its mission expressly in the hands 
of those who do not share or even necessarily respect its specific values. 
Once this transmogrification has taken place, it is the rare university 
president who will have the will, ability, or backing to seize the reins of 
control. 

In addition to careful faculty selection, curriculum is at the core of 
the effective functioning of any educational institution that has a deliber- 
ate, thoughtful mission. What is taught or not taught in the classroom re- 
flects discernible values and moral-like judgments about what is good ed- 
ucation and what is not. For example, the strict requirement that law 
schools offer professional responsibility courses or a professional respon- 
sibility component for each individual course reflects a clear value 
choice of the importance of this subject matter. Religiously affiliated 
schools should properly value such courses, requirements, and related 
jurisprudence subjects very highly. The curriculum of the secularly or- 
thodox law school will focus almost exclusively on courses valued as 
highly prestigious in academic terms as well as those courses which are 
required for bar examination purposes. The religiously missioned law 
school can offer an additional emphasis—legal education of the whole 
person, focusing on competence and conscience. Required courses in 
legal ethics, jurisprudence, legal history, and philosophy deserve sub- 
stantial unit allocations and distinguished professors to teach them. 
Clinical education, where eager minds first come into contact with 
messy, confusing, moral-ethical, client-generated issues, deserves ser- 
ious reflection and discussion of the human values at stake. 

This is not to imply that religiously affiliated law schools have a uni- 
que or exclusive claim on moral education or development. Many secular 
law schools stress such courses or values. But it is the particular func- 
tion, emphasis, and mission of religiously affiliated schools to focus on 
the moral, the ethical, and the value-laden. 
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As Chief Justice Warren Burger said at the dedication of the 
J. Reuben Clark Law School in 1975: 


The [church-related law school] has a unique opportunity in at least two 
respects: it is totally independent, and it is free to emphasize that there is in- 
deed a moral basis for our fundamental law; and it is free to examine and ex- 
plore whether it is sound educational policy to train people first in the skills 
of a professional monopoly and leave it to some vague, undetermined, un- 
regulated, undefined future to learn the moral and ethical precepts that 
ought to guide the exercise of such an important monopoly in a civilized 
society.59 


IV. ARGUMENTS IN THE FIGHT TO RETAIN A RELIGIOUS CHARACTER 
TO THE SCHOOL OF LAW 


Clearly, a church-related law school faces an uphill fight to retain 
what religious requirements it may have. The Standards and Bylaws re- 
quire that it notify the public of religious restrictions, mandate diversity, 
permit merely religious preference, and guard against intellectual steril- 
ity—an ominous condition not really defined. In this environment, a re- 
ligiously oriented law school must exercise special caution and much 
vigor in asserting its interests wherever encroached upon. 


A. The Problem of Serving a Public Function 


The special caution to which we advert is that church-related law 
schools ought to take care to preserve, announce, and explicate their pri- 
vate and religious purposes, not just their public functions. A leading 
case dealing with the public function problem is State v. Schmid in 
which Princeton, relying on its private status and first amendment rights, 
sought to eject a nonstudent because of his protesting at a public event 
held on campus.®° The court examined ways in which otherwise private 
property might become subject to public regulation. 

Its first test was to look for ‘‘an interdependence or symbiotic rela- 
tionship between the private entity and the state government.’’®: Its ex- 
ample was a private coffee shop in a public parking building,*? but inter- 
dependence might be found :in joint projects with state schools or city 
government, use of facilities on a regular basis, or other arrangements 
suggesting extensive support from the public entity and involvement of a 
public body in the private school’s function. As the Supreme Court 
warned in the coffee shop case: ‘‘Only by sifting facts and weighing cir- 





59 Address by the Honorable Warren E. Burger, Chief Justice of the United States 
Supreme Court, The Role of the Lawyer in Modern Society, delivered at the dedication of 
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60 State v. Schmid, 84 N.J. 535, 538-44, 423 A.2d 615, 616-19 (1980), appeal dis- 
missed 455 U.S. 100 (1982). 

61 Schmid, 84 N.J. at 544, 423 A.2d at 619. 

62 Id.; Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961). 
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cumstances can the nonobvious involvement of the State in private con- 
duct be attributed its true significance.’’** The new ABA Standard 211 
shows that the accrediting agency is willing to look behind and around 
decisions in order to find religious discrimination. Intermingling a unit 
or project with a public entity needlessly provides an additional handle 
for the accreditor to use. 

Schmid’s second test looks at the extent of direct government 
regulation.** Most private schools have become familiar with this prob- 
lem and the entanglements that may accompany direct government pro- 
jects and grants. The Supreme Court has indicated that the mere fact that 
the private entity receives some benefit or service from the state does not 
subject it to state regulation.*5 Nor is it subjected to state prohibitions 
against discrimination just because it performs a regulated public func- 
tion often supplied by the state or serves the public good.** ‘‘Doctors, 
optometrists, lawyers . . . and [a] New York grocery selling a quart of 
milk are all in regulated businesses, providing arguably essential goods 
and services, ‘affected with a public interest.’ We do not believe that such 
a status converts their every action, absent more, into that of the State.’’®” 
Some ‘‘sufficiently close nexus’’ is required between the state regulation 
and the precise private action being challenged.®* 

Church-related schools might at least consider the potential for em- 
barrassment in participating in a direct grant or program in which it may 
not be able to make decisions on any religious ground. If the federal govern- 
ment is funding a school’s family law clinic, can the law school that is 
hiring a director give preference to applicants sharing its moral views with 
regard to contraception, abortion, or divorce? Does the school have the 
right to limit the subject matter of cases that may be accepted? If the school 
does so limit its federally financed clinic, is it depriving its students of 
exposure to areas of law which they must encounter and which they may 
want to handle, particularly if they do not share the school’s religious 
views? How can the school’s participation in the program be structured 
to expose students fully to sensitive legal/moral issues without putting 
the school in the awkward position of sponsoring litigation with which 
it strongly disagrees? If it tries to so structure the program, has it hindered 
intellectual diversity or opened itself to attack from the accrediting agency 
on that ground? 

The third test that might draw a church-related school into stricter 
regulation is the public function doctrine.** Raised in an early ‘‘company 
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town”’ case, the doctrine stands for the proposition that ‘‘[o]wnership does 
not always mean absolute dominion.’’”° The more one opens one’s prop- 
erty for public use, the more the private owner’s rights become cir- 
cumscribed. This was refined in the Pruneyard Shopping Center case where 
the Court found such a public function in a twenty-one acre suburban shop- 
ping mall.”1 The Court held that no one would impute to the owner the 
views of pickets permitted into the mall, nor was the state dictating some 
specific message.”? Because of the public function of the facility, access 
was required. Furthermore, the state can be more generous in requiring 
access for free speech purposes under state constitutional provisions than 
the Court might otherwise require under the first amendment.’ 

While the church-related school is unlike a shopping mall or a com- 
pany town, it is similar to a merely private school. Princeton found itself 
required in Schmid to provide access under the third of the three tests 
discussed by the court. The court looked to the university’s own regula- 
tions encouraging public use of facilities, free exchange of ideas, and 
public involvement in academic life.”4 It examined whether rules govern- 
ing access related to the school’s educational mission and goals.’5 The re- 
sults of its analysis left the school with little more than the ability to reg- 
ulate time, place, and manner for unwanted intrusions. 

What fate, then, for a Catholic school that has billed itself as an ur- 
ban school, as part of its community, and as a school considering the 
town a part of its extended campus, when the self-titled Sisters of Per- 
petual Indulgence, a gay men’s group that cynically and bitterly mock 
Catholicism, stride on campus during a function open to the public? 
What fate for a Jewish school faced with demonstrators from the Amer- 
ican Nazi Party? What result for a fundamentalist Christian school faced 
with a demand from the National Organization for Women that it be al- 
lowed to distribute contraception and abortion rights literature at the stu- 
dent health center? 

Much as fund raising might dictate protestations of affection for and 
unity with the community, a church-related school would do well to re- 
affirm its religious goals in its fundamental documents and to do so with 
enough specificity to serve as the basis for decisions about invitations to 
or exclusions from the university.”* Clearly, if the school has ‘‘gone 
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public’’ state or municipal law may require considerable access. The 
ABA may demand access as part of the ‘‘robust exchange of ideas’’ and 
intellectual fertility. If a church-related school can articulate in positive 
terms the religious values violated by such access and if it has essentially 
preserved the right to do so in its literature and enabling documents, then 
it should be able to show, in Pruneyard terms, that the public would in- 
deed impute offensive views to the school, that it is being asked to be a 
forum for a particular viewpoint, and that this does violate its religious/ 
educational goals. 

Note how complex this becomes if, over the years, the school has 
been compelled by its accreditors to hire faculty not sharing its religious 
views. Add to any of the above scenarios an invitation from the faculty to 
attend the school function or address a class. Add a similar invitation is- 
sued by a student group that the school has been compelled to recognize. 
The executive committee of the AALS has presumed to state in its most 
recent bylaw amendment that flat prohibition of religious discrimination 
is a ‘‘sound policy both morally and legally.’’””? What room is left for the 
free exercise of religion at the institution level? Why should a denomina- 
tion support or even tolerate a school which becomes a tool for contin- 
uing slights to its faith? 


B. The First Amendment Argument 


The caution not to become too public naturally leads to the argument 
that church-related schools, rather than cringing at criticism of their hir- 
ing or other decisions, ought positively to assert their first amendment 
rights. Perhaps the reason law schools seldom do so is that few have any 
express religious vestiges. 


1. Public Character of Accreditation 


Preliminary to a first amendment analysis, one should note that the 
accrediting agencies, not just the law schools, face the public function 
question. A law school request that a private association respect its re- 
ligious freedom is a request for a moral entitlement, something an assoc- 
iation of law schools and lawyers probably ought to grant. To the extent 
they refuse and seek to exclude the law school, it may proceed on anti- 
trust grounds hereafter discussed. But to demand that a private associa- 
tion performing a public function respect a school’s religious freedom is 
to demand a constitutional right. 

An important function of the ABA is to set ‘‘minimum criteria for ac- 
ceptable legal education and training to qualify students to enter the 
practice of law.’’”* This is a function otherwise inevitably performed by 
the state. Abroad one would expect a Ministry of Justice or Education to 
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set such rules,’ but in this country the U.S. Department of Education has 
officially listed nationally recognized accrediting agencies.*° It relies on 
their accrediting decisions to parcel out valuable grants, work study 
awards, and insured student loans*t which may mean market place sur- 
vival for a particular school, especially for a private school that may be 
tuition dependent. The federal government itself directly regulates these 
listed agencies by recognition of the surrogate functions they perform on 
the state’s behalf. Official lists are published periodically in the Federal 
Register.*2 Agencies must show that they are national in scope, provide 
clear criteria for accreditation, and assure due process to the institutions 
they handle.** They may ‘‘foster ethical practices . . . including . . . non- 
discriminatory practices in admission and employment.’’** Of course 
this regulation must be read in the context of federal exemptions for re- 
ligiously based discriminations.*® 

This is an area church-related schools may wish to explore further in 
the course of demanding their first amendment rights. At the moment, 
the precise status of the accrediting agency is subject to debate. In addi- 
tion, courts appear to be applying a substantial evidence test in the 
review of accrediting decisions.*® Still, church-related schools may wish 
to be more demanding in light of the symbiotic relationship between the 
ABA and the state on the issue of accreditation, in view of the nexus be- 
tween government regulation and the very accrediting function being 
challenged and in light of the public function performed by the ABA on 
behalf of the state. The Schmid analysis works both ways. 
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2. First Amendment Considerations 


An exposition of the establishment and free exercise clauses is 
beyond the scope of this article. Law schools faced with accreditation 
problems based on their religious affiliation, however, would do well to 
research more fully the first amendment implications of their accreditor’s 
complaints. 


a. Establishment Clause. While the establishment clause is less ob- 
viously connected with the situation, the ABA and AALS have recoiled 
from explicit religious requirements in law schools as if somehow they 
would be tainted by the odor of religion merely by accrediting such a 
school. It is as if they felt they were engaged in the establishment of a 
particular religion by approving a sectarian school and thereby furthering 
its efforts to attract better qualified students and faculty. Even if ac- 
creditors were to admit that they were performing a state function in ac- 
crediting law schools, their regulation of quality—in the sense of regulat- 
ing whether the school adequately prepares students to perform the rea- 
soning, researching, drafting, and oral and written advocacy functions of 
a lawyer—does not constitute the establishment of religion. Rather it is 
their intrusion into the school’s desire to use religious factors in selecting 
faculty, recruiting students, or setting the tone of the education at the 
schools that gets accreditors into the entanglement they purportedly 
want to avoid. Sectarian law schools should be prepared to reassure ac- 
creditors against the establishment clause fears; simultaneously, the 
schools should be prepared to demand from accreditors their right to free 
exercise. 

In the first place, accreditors must realize that sectarian education is 
not simply grudgingly tolerated as a necessary evil: private and sectarian 
education has been recognized as a positive intellectual good. The 
United States Supreme Court has consistently rejected the right of the 
state to compel its citizens to submit to a standardized education®’ and 
has rejected the proposition that any public entity which in any way aids 
religious schools somehow violates the establishment clause.** Private 
and sectarian schools represent ‘‘wholesome competition’’ with the 
public system.*® Our society’s unease with the state’s power to impose 
interpretations in the course of educating students has led to special pro- 
tection for those enclaves in which meanings alternative and even hostile 
to those of the state may be developed.®° It is not intellectual sterility but 
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intellectual independence that has been recognized as one of the achieve- 
ments of private schools. 

Desirable as the private sector is, the interface between church and 
state has, for the sake of both, been policed by the use of the Lemon v. 
Kurtzman test which examines (1) the secular purpose of any state aid, 
(2) whether the primary effect of that aid is secular (neither advancing 
nor inhibiting religion), and (3) whether the aid fosters excessive govern- 
ment entanglement in religion.® 

In considering the first two parts of this test, the accreditors are not 
entitled to assume what they ought to have to prove—that there is a direct 
relationship between poor quality and active religiosity and therefore 
that particularly close scrutiny by accrediting agencies is required of sec- 
tarian law schools. Church-related law schools should call upon their ac- 
creditors to clarify the secular, or as it seems, secularizing purpose of 
such rules as Standard 211 and Regulation 6.14. The ABA and AALS are 
not, after all, dealing with the tender minds of young children but with 
adults who have chosen to attend an openly church-related institution. 
This underscores the need for justification before intruding into the deci- 
sion of a school to use explicitly religious factors in making choices such 
as recruitment of students or faculty. 

Schools, on the other hand, must develop a sense for how the accred- 
iting requirements in question inhibit their practice of religion. Schools 
may not establish that excessive government entanglement exists merely 
by declaring it; they must offer more careful consideration and proof. 
Regulation may become so extensive that it obliterates the unique phi- 
losophy of those regulated, forcing them into a social, moral mold not of 
their choosing. It may amount to control% and to the disestablishment of 
religion in favor of some general public ethic. A school must be able to 
demonstrate, however, that it has a unique philosophy to obliterate. Ab- 
sent that showing, its complaining of the ABA and AALS rules is merely 
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a petulant insistence on an autonomy which it has not earned: it has not 
preserved the independent moral and intellectual values that give it 
worth. 


b. Free Exercise Clause. This leads to the more obvious first amend- 
ment claim for a church-related school—that the regulation of the AALS 
or ABA violates its right to free exercise of religion. Here it seems even 
more important that the school do its homework. Our constitutional test, 
provided by Wisconsin v. Yoder, requires that one claiming violation of 
free exercise rights consider (1) whether the faith is inseparable from the 
thing regulated, (2) whether the impact of the state regulation on religion 
is direct or only incidental, and (3) whether the interests of the state are 
sufficiently weighty to overcome the problem of infringing on first 
amendment rights.°5 If the first amendment claim is being asserted by the 
law school (whether an institution may assert the right to free exercise is 
problematic®*) such statements of belief that appear in the corporation’s 
official documents, regulations, and authoritative publications may be 
the basis upon which a court will ultimately decide the validity of a free 
exercise claim.°”? Certainly the showing of the Amish in Wisconsin v. 
Yoder was impressive; sectarian schools are challenged to develop a 
similar showing of the relationship between the exercise of faith and the 
education system they faced. 

As for the interests of the state and whether they may be served by a 
less intrusive regulation, defining the state’s interest has been histor- 
ically difficult. In Pierce v. Society of Sisters, the Court smoothly stated 
“‘that certain studies plainly essential to good citizenship must be taught 
and that nothing be taught which is manifestly inimical to the public 
welfare.’’** Even in the lower grades, however, when one ventures 
beyond the teaching of fundamental skills, there is great dispute as to 
whether some additional theory of socialization is inherent in the educa- 
tion to be provided.*? It is more difficult yet to define state interests when 
‘‘discrimination’’ of some sort can be alleged by the state, for what con- 
stitutes discrimination subject to state prohibition is not always clear. 
Private schools retain broad freedoms of association, even aside from any 
religious claim. Still, the Supreme Court has shown itself capable of find- 
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ing that the state interest against at least racial discrimination can over- 
come even an express and vigorous claim of associational and religious 
freedom. 1° 

In light of the broadsides from the ABA to the effect that to accredit 
schools explicitly favoring co-religionists would be to sanction religious 
discrimination, it is interesting to consider the test the Supreme Court 
has applied in Bob Jones University. The Court overrode the free exercise 
clause only where the governmental interest was compelling, where it 
substantially outweighed the burden on the exercise of religion, and 
where religious interests and governmental interests clearly could not be 
accommodated by a less restrictive means. Government limitation on the 
exercise of religious liberty would only be tolerated if essential to accom- 
plish an overriding governmental interest.1°1 In Bob Jones University the 
Court found that racial discrimination, albeit expressly on religious 
grounds, was contrary to fundamental public policy and offensive to 
widely accepted views of elementary justice, thus making the govern- 
mental interest in the tax law in question paramount.1°? Even at that, the 
majority decision drew a special concurring opinion by Justice Powell 
expressing concern about the alleged community conscience that the ma- 
jority purported to enforce and about preserving the right to diversity in a 
pluralistic society.1° 

Assuming that a church-related school had done its homework and 
had made explicit the religious bases for desired hiring, admissions, or 
curricular policies, it would be entitled to argue that the accrediting agen- 
cies should be required to prove that religious decisions of the school 
violate a compelling interest of the accreditors and that religious values 
and those interests cannot be accommodated by any means short of the 
present trend—telling sectarian law schools whom they may hire or admit 
and deciding whether specific moral interests may be injected into the 
teaching. A rational relationship of a regulation to some nebulous concept 
of quality is not enough where free exercise is involved.1% 


c. Free Speech and Academic Freedom. Finally, a church-related 
school ought not to overlook its right not to proselytize religious, 
political, or ideological views with which it disagrees,1°> whether that 
implicates the faculty it hires (who will, under ABA and AALS rules, 
control school policy) or the behavior that it exacts. A religious school 
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has a right to reject the existing models of lawyers as ‘‘hired guns’’ or 
‘‘social engineers.’’ It has a right to stand for something, not passively 
provide a forum in which everyone may go his own way. It has a right to 
go beyond an instrumental view of law and to examine values that the 
law serves.1°* But to achieve these rights, it must have the atmosphere, 
the freedom, and the tools to accomplish its goals. Before the school is 
denied those tools, the ABA should bear the burden of showing the need 
for denial. 

The rubric of professional academic freedom is often invoked to 
justify the prohibition of moral or religious discussion in the classroom. 
There is a sort of taboo against raising such subjects. The pervasive view 
is that it is unconstitutional to discuss religion or morals in the class- 
room. 
This principle of secular orthodoxy is paradoxical because secular 
institutions have, in Cornell Dean Roger Cramton’s words, their own or- 
dinary religion of the classroom.'°” The ordinary religion is a sophisti- 
cated value system characterized by ‘‘a skeptical attitude toward general- 
izations; an instrumental approach to law and lawyering; a ‘tough- 
minded’ and analytical attitude toward legal tasks and professional roles; 
and a faith that man, by the application of his reason and the use of 
democratic processes, can make the world a better place.’’!°* Dean 
Crampton concludes: ‘‘Law schools and legal educators are inevitably in- 
volved in the service of values. For the most part they serve as priests of 
the established order and its modern dogmas.’’1° 

Further, courts traditionally defer to the educational institution’s 
discretion in matters of academic freedom. Justice Frankfurter has sug- 
gested that the essential freedoms of a university are ‘‘to determine for it- 
self on academic grounds who may teach, what may be taught, how it 
shall be taught, and who may be admitted to study.’’11° Professor 
Katheryn Katz has, in a comprehensive survey of case law, concluded 
that first amendment protection of expression in the university classroom 
is a constitutional myth. She concludes: ‘‘The constitutional truth is that 
university administrators have virtually unfettered discretion to make 
curricular decisions, hire faculty members on the basis of philosophical 
bent, fail to continue the employment of those hired . . . all on the basis 
of content-based criteria . . . and all in the name of academic freedm.’’111 
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Although Professor Katz laments it, this legal and constitutional 
status underscores the primary role accrediting agencies play in the em- 
phasis on the academic freedom of the individual professor as contrasted 
with that of the institution. Courts defer to the university; legal ac- 
creditors defer to the individual professor. Legally, however, freedom 
means institutional as well as individual freedom; it includes the op- 
portunity for like-minded people with a common mission and purpose to 
band together to freely express religious and moral views. If the in- 
dividuals so bound later disagree or change their minds, they can freely 
opt out of the institution. So long as the boundaries for academic freedom 
of expression based on religious affiliation are stated clearly in writing at 
the time of faculty appointment, the inquiry or scrutiny by accreditors 
must cease.1!2 

Pluralism and diversity of opinion are well served by allowing multi- 
faceted, multidenominational law schools to pursue diverse paths. Intel- 
lectual diversity is macro as well as micro, institutional as well as indiv- 
idual. Any really worthwhile idea or ideal is usually worth sharing, or- 
ganizing, and preserving, be it secular or sacred. 


C. The Antitrust Argument 
1. Traditional Analysis 


As noted above, limitation on the ABA’s ability to deal with church- 
related schools is unclear. Their superficial status as merely private or- 
ganizations has left them considerable freedom to act. That status, 
however, has opened up another line of argument for religious schools: if 
the ABA and AALS are essentially private trade associations, their at- 
tempt to exclude church-related schools violates the Sherman Act by 
constituting a ‘‘contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade. . . .’’113 

Assuming for the moment that ‘‘trade association’’ is an accurate 
characterization, antitrust cases would seem to provide a ready argu- 
ment; indeed, references to violation of antitrust law were apparently 
raised on behalf of both Brigham Young and Oral Roberts.114 While an in- 
dividual business may choose to have no dealings with another for any 
reason it likes, acting in concert so that no other like business will deal 
with the target organization is an illegal boycott.115 Boycotts and black- 
lists have been held illegal even when allegedly aimed at cheap, shoddy 
copies of a superior product.11* Restricting the outlets for such products, 





112 STANDARDS, supra note 29, at 22 (Annex J). 

113 15 U.S.C. § 1 (1982). 

114 Brief to the American Bar Association by Ralph K. Winter, then attorney for Brig- 
ham Young University, at 4 (on file with authors). 

115 Eastern States Retail Lumber Dealers Ass’n v. United States, 234 U.S. 600, 614 
(1914). 

116 Fashion Originators’ Guild of America v. FTC., 312 U.S. 457, 461 (1941). 





316 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 3 


particularly where an organization has set up elaborate enforcement 
machinery and governmental trappings of appeal, violates the Sherman 
Act.1?7 If only a few or even one dealer is involved, such boycotts affect- 
ing some substantial commerce are illegal.*® 

These principles have been applied to ‘‘products’’ much more 
sophisticated and amorphous than lumber, clothing, or toasters. In 
Associated Press v. United States the Court struck down exclusionary 
membership provisions giving competitors control over organizations 
seeking to share in the collection, assembly, and distribution of news.119 
The Court said that the Sherman Act was aimed at preventing com- 
petitors from joining in a common plan to reduce their competition and 
that ‘‘. . . combinations designed to stifle competition cannot be immu- 
nized by adopting a membership device accomplishing that purpose.’’12° 
The same result occurred in Silver v. New York Stock Exchange where 
the only product was access to the trading network for over-the-counter 
dealers.1?1 In that case, there was admittedly some danger to the public 
from disreputable dealers; self-regulation to guard quality was a 
legitimate goal.122 Nevertheless, the Court held that implied exemptions 
from antitrust law are not favored. Even where self-regulation is impor- 
tant and legitimate, antitrust laws are a check on anticompetitive conduct 
that is not necessary to achieve this regulatory goal. A rule of reason 
rather than a per se test gives room to accommodate both the interests of 
quality and competition. 2% 

Can we say that religious legal education is a unique feature offered 
by church-related schools and that the attempt to eliminate this feature or 
force its effective abandonment as a condition of accreditation is anti- 
competitive conduct within the meaning of the Sherman Act? Unfamiliar 
as the analysis seems at the outset, legal education fits very well into 
antitrust analysis if one gives it a try. There is no question that commerce 
is affected. Law schools are a multimillion dollar industry easily amen- 
able to technical studies of supply and demand.‘24 Law professors are at 
the top of the academic salary scale.125 Not only does the relevant ‘‘trade 
association’’ have an express intent to control admission to the bar and 
the education provided by approved schools, it also spends some 
$400,000 a year in accreditation costs. 12° 
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126 ABA Role, supra note 78, at 196-97; Note, The Requirements for ABA Approval of 
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A remarkable, detailed, and lengthy study of legal education and an- 
titrust law has been done by Professor Harry First.12”7 He doses the reader 
at once with the language of economics, noting that law schools use 
scarce resources to produce legal education and that law students are 
really intermediate consumers obtaining their learning for resale to the 
public.12* The form into which legal education has grown has really been 
a classic cartel.12° With an eye to the success of the American Medical 
Association in restricting the availability of medical ‘education and in 
keeping prices and prestige high and quantity low, the ABA and AALS 
moved toward co-operation of standards for legal education.13° This was 
not without objection from members of the bar nor hesitancy of states to 
rush in and embrace ABA and AALS standards. 131 

Product standardization and a move away from practical training 
(the consumer preference) tq more abstract training is cited as an example 
of the cartel’s growing markt power.13? Remarkable, even ugly reactions 
to competition or drops in and are cited. In adding more years to the 
curriculum, one delegate in ¥28 declared ‘‘Russian Jew boys’’ needed to 
absorb more American idea¥13* In considering accreditation of new 
schools during the Depressior™mhere was a suggestion that no school be 
accredited in a geographical are@already served by a member school; vol- 
untary reduction agreements e sought to keep supply low and 
stabilize prices. Consideration of Mgsociated Press caused abandonment 
of that clearly illegal goal.134 

In addition to detailing the fo aken by the legal education in- 
dustry over the years, Professor First nd¥gs the results typically indicat- 
ing oligopolistic control of the market. Nhe old part-time proprietary 
schools were gone; control of the market\was almost complete; and 
market shares were stable.135 The challenge new was from new schools 
like Pace which faced the cartel’s high barriers to entry, slow accredita- 
tion, and unsatisfactory explanations for delay.12* Many schools despite 
good resources chose not even to attempt to enter the field. The lengthy, 





Law Schools: An Antitrust Analysis of the Means of Accreditation, 83 Dick. L. REv. 147, 148 
(1978). 

127 First, The Business of Legal Education, 32 J. LEGAL Epuc. 201 (1982) [hereinafter 
cited as First]; First, Competition in the Legal Education Industry I, 53 N.Y.U. L. Rev, 311 
(1978) {hereinafter cited as First I]; First, Competition in the Legal Education Industry II: An 
Antitrust Analysis, 54 N.Y.U. L. Rev. 1049 (1979) [hereinafter cited as First II]. 

128 First, supra note 127, at 201-02. 

First I, supra note 127, at 333. 

. at 353, 380, 388. 

. at 355-57, 361. 

. at 367. 

. at 362-63. 

. at 370-76, 390-91. 
First II, supra note 127, at 1052-57. 
Id. at 1069-72. 
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expensive, and chancy accreditation process raised substantial barriers to 
opening a new school of law.'37 


2. Defenses to an Antitrust Claim 


One defense to an antitrust charge is the so-called Noerr defense 
which immunizes joint conduct by competitors aimed at persuading a 
public body to adopt laws or regulations favorable to one group and un- 
favorable to another. The Court in Noerr said: ‘“The proscriptions of the 
[Sherman] Act, tailored as they are for the business world, are not at all 
appropriate for application in the political arena.’’13* 

The ABA and AALS may simply say that their regulation are sug- 
gestions to the state and that if a state chooses to rely on their accredita- 
tion in allowing graduates to take the bar, it is the ‘‘state action’’ excep- 
tion or the Noerr exception to antitrust.1%° That may have sufficed in the 
1920s when states were directly considering adoption of ABA standards. 
Now, however, only unusual action by the ABA provokes actual state 
consideration of a rule. Indeed, it has been suggested that one factor 
which pressured the ABA to pass a religious exemption for church- 
related schools was consideration by some states as to whether to con- 
tinue such complete reliance on ABA accreditation.'4° This does not ap- 
pear to be the direct, individualized advocacy that Noerr had in mind. 

The most serious defense is presented by the Marjorie Webster 
case.'41 That case involved a rarity: a proprietary college for women 
sought and was denied accreditation because it was not organized in 
nonprofit form.'42 The school’s unsuccessful suit alleged a violation of 
the Sherman Act. The court held that ‘‘the process of accreditation is an 
activity distinct from the sphere of commerce; it goes rather to the heart 
of the concept of education itself,’’ an area the court was hesitant to 
enter.'43 The court gave ‘‘substantial deference’’ to the association’s find- 
ing that the nonprofit form was essential to ensure quality. The court 
found that it was not unreasonable for the accreditor to find that a for- 
profit form might ‘‘influence educational goals in subtle ways difficult to 
detect but destructive, in the long run, of that atmosphere of academic in- 
quiry which, perhaps even more than any quantitative measure of educa- 
tional quality, appellant’s standards for accreditation seek to foster.’’144 

While the case is widely cited, one must recall that it is not a 





137 Id. at 1974-76. 

138 Eastern R.R. Pres. Conf. v. Noerr Motor Freight, 365 U.S. 127, 141 (1961). 

138 Cf. Feldman 661 F.2d at 1305-09. 

140 Jacobson, supra note 43, at 1. 

141 Marjorie Webster Junior College v. Middle States Ass’n of Colleges and Secondary 
Schools, 432 F.2d 650 (D.C. Cir. 1970), cert. denied, 400 U.S. 965 (1970). 

142 Id. at 652-53. 

143 Id. at 655. 

144 Id. at 657. 
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Supreme Court case; it does not involve a law school; and it does not deal 
with a religiously based rule. No one would seriously suggest that law 
schools may dispense with accreditation and suffer as little damage as 
the court in Marjorie Webster felt that school had undergone. Further- 
more, in employing the Marjorie Webster test, the deference to expertise 
would be sharply different were the accreditor questioning the 
religiously based decision of a church-related school. Even on its own 
merits, however, the case has been seriously called into question as a bar 
against antitrust actions by victimized schools. 

More and more, courts and commentators have rejected the idea that 
there is a ‘‘learned profession’’ exemption to antitrust law.'45 The Court 
in Apex Hosiery stated in dicta, which was relied upon in Marjorie Web- 
ster, that the Sherman Act was directed at ‘‘restraint upon commercial 
competition in the marketing of goods or services.’’4* The existence of 
cases like Associated Press, however, would cause one to question this. 
The Supreme Court put the issue in a very different light in recent cases 
involving state bar associations. In Goldfarb v. Virginia State Bar, involv- 
ing minimum fee schedules, the Court swept aside arguments that the 
nature of the profession, its public service aspect, or the nonprofit form of 
the defendant prevented application of the antitrust law.14”7 Exchanging 
legal services for money had a commercial aspect, and Congress had in- 
tended the broadest possible coverage in the Sherman Act. There was a 
‘“‘*heavy presumption against implicit exemptions.’’14* 

Shortly thereafter in a case involving attorney advertising the Court 
struck down a rule based on the same vague claims of ‘‘quality’’ that are 
seen in Marjorie Webster and now heard from the ABA. The Court, find- 
ing that the rule had originated more in etiquette than ethics, demanded 
some showing of a real causal connection between quality and the forbid- 
den practice.149 

Commentators too have debunked some special status for nonprofit 
entities. Particularly groundbreaking is work done by Professor Henry 
Hansmann, now of Yale, who has analyzed afresh the role of nonprofit 
entities and the degree to which they differ in function from conventional 
for-profit enterprises. 15° 

Finally, in other related areas, Marjorie Webster and the nonprofit 
mystique have faded in strength. College athletics, private entities, and 
medical associations have seen that the general claims of quality control, 





See Annot., 39 A.L.R. FED. 774 (1978). 

Apex Hosiery Co. v. Leader, 310 U.S. 469, 495 (1940). 

Goldfarb v. Virginia State Bar, 421 U.S. 773, 786-87 (1975). 

Id. at 787. 

Bates v. State Bar of Ariz. 433 U.S. 350, 368-71 (1977). 

150 See Hansmann, Reforming Nonprofit Corporation Law, 129 U. Pa. L. Rev. 497 

(1981); Hansmann, The Role of Nonprofit Enterprise, 89 YALE L.J. 835 (1980); cf. Note, Anti- 
trust and Nonprofit Entities, 94 Harv. L. REv. 802 (1981). 
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public service, or ethical norms no longer suffice.'5* What has emerged is 
that quality is indeed important; therefore a rule of reason may apply in 
this unique area instead of the per se illegality normally attaching to boy- 
cotts or other concerted refusals to deal. As the Supreme Court has said, 
condemnation of a type of competition on the basis of ethics or public 
safety is a ‘‘frontal assault on the basic policy of the Sherman Act.’’15? In- 
stead, under the rule of reason, one examines ‘‘whether the restraint im- 
posed is such as merely regulates and perhaps thereby promotes com- 
petition or whether it is such as may suppress or even destroy competi- 
tion. . . . The history of the restraint, the evil believed to exist, the reason 
for adopting the particular remedy, the purpose or end sought to be at- 
tained are all relevant facts.’’*5? 

Church-related schools can demand more than conclusionary state- 
ments about diversity or intellectual vigor. Under antitrust laws some 
specific justification can be demanded for restrictions on the school’s 
ability to make religiously based decisions, particularly when those re- 
strictions are imposed by a cartel of competitors. ‘“‘Quality’’ cannot re- 
main an opaque assertion by the accreditor without specific definition 
and application in a legal and constitutional manner. 


V. CONCLUSION 


Church-related schools face hostility from diverse and even well- 
meaning sources. The Supreme Court may affirm an institutional right to 
select a student body and decide what will be taught and who will teach 
it;154 yet the cases relied upon decry any ‘‘pall of orthodoxy,’’!55 and pro- 
claim: ‘‘A university ceases to be true to its own nature if it becomes the 
tool of Church or State or any sectional interest. . . . Dogma and 
hypothesis are incompatible, and the concept of an immutable doctrine is 
repugnant. . . .’’45° There is little room left in such a statement for 
religiously based policies having any effect on the real life of the school. 

Commentators objecting to church-related schools seem to accept 





151 See, e.g., Arizona v. Maricopa County Medical Soc’y, 457 U.S. 332 (1982); Hen- 
nessey v. NCAA, 564 F.2d 1136 (5th Cir. 1977); Boddicker v. Arizona State Dental Ass’n 
549 F.2d 626 (9th Cir. 1977), cert. denied, 434 U.S. 825 (1977); Rhode Island Catholic Or- 
phan Asylum, 224 N.L.R.B. 1344 (1976); Cornell University, 183 N.L.R.B. 329 (1970) (labor 
relations), Weisart, Antitrust Issues in Regulation of College Sports, 5 J. COLL. & U.L. 77 
(1977). 

182 National Soc’y of Prof. Eng’r v. United States, 435 U.S. 679, 687, 694-95 (1978); 
see also Hennessey, 564 F.2d at 1151; Paralegal Institute v. ABA, 475 F. Supp. 1123, 1129 
(E.D.N.Y. 1979) aff'd, 622 F.2d 575 (2d Cir. 1980). 

183 Chicago Bd. of Trade v. United States, 246 U.S. 231, 238 (1918). 

154 University of Calif. Regents v. Bakke, 438 U.S. 265, 312 (1978). 

188 Keyishian v. Board of Regents of New York, 385 U.S. 589, 603 (1967); Board of 
Regents v. Roth, 408 U.S. 564, 582 (1972) (Douglas, J., dissenting). 

156 Sweezy, 354 U.S. at 262; cf. Note, Testing the Limits of Academic Freedom, 130 U. 
Pa. L. REv. 712, 728 (1982). 
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completely the assumption that involvement of religious doctrine 
destroys intellectual freedom and integrity. One such commentator 
notes: ‘‘the very fact that the religion is based on doctrine gives rise to 
potential problems not present at most schools.’’!57 Another snipes at the 
‘“‘true believer mentality.’’*5* Another objects to any exemption for 
church-related schools since schools with ‘‘religious purposes’’ will 


be free to offer a smorgasbord of law as variously conceived respectively 
through revelations visited upon Catholics, Baptists, Mormons, Born Again 
Christians, Orthodox Jews, Muslims, and others. Perhaps one benefit has 
been accomplished: the Standard [211] will not require further emasculation 
to accommodate applications filed by law schools established by the 
Moonies, the Children of God, or the Church of Scientology.5® 


This fellow, active in the accreditation activities of the ABA Section of 
Legal Education and Admission to the Bar,’®° cleverly concludes his 
article with a bit of Shakespeare: 


Ah countrymen, if when you make your prayers, 
God should be so obdurate as your selves, 
How would it fare with your departed souls?**® 


Who here is the obdurate one? Who is the ideologue? Why should 
church-related schools put up with this kind of ridicule from their ac- 
creditors? 

With remarkable calm, Dean Hawkins seeks to explain some of this 
passionate secularization of law school life. He attributes it to a liberal 
philosophy uneasy with authoritarian potential and blind to the irony of 
the secular orthodoxy it demands.‘ He cites conscientious secularism, 
the belief that religion is regressive. He cites, a ‘‘diversity dogma,’’ the 
unsupported conviction that there must be total diversity, including 
religious diversity, for quality to exist. He cites indiscriminate use of 
antidiscrimination logic from the civil rights movement and notes that 
the accreditors promulgate rules that they would be the first to challenge 
if the government were to impose them.1® 

This analytical approach is the first step toward actually resolving 
the problem of the position of church-related law schools in the accredit- 
ing process. When the ABA stopped its almost traditional campaign 





187 Vernon, The Importance of Intellectual Diversity to Educational Quality, 32 J. 
LEGAL Epuc. 189, 191 (1982). 

188 Kadish, supra note 29, at 167. 

158 Nahstoll, Current Dilemmas in Law School Accreditation, 32 J. LEGAL Ebuc. 236, 
258 (1982). 

160 Jd. at 236. 

161 Id. at 258. 

162 Hawkins, supra note 4, at 184. 

163 Id. at 184-86. 
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against part-time legal education and actually studied the relationship 
between part-time work and quality, it found that the ‘‘facts’’ bearing on 
quality did not support the emotional intensity of the ABA assault.'* If 
the accrediting agencies would avoid the histrionics and conduct some 
serious empirical research about this ‘‘quality’’ which they feel is 
crushed under the Pope’s heel, they might just come to the same conclu- 
sion. Thoughtful insights such as those of Dean Hawkins into the reasons 
for such sometimes bitter, sarcastic opposition should provoke some con- 
structive approach from the ABA and AALS when next this issue is 
joined. In the meantime, those church-related law schools still retaining 
a sense of mission after this difficult half-century should utilize every ar- 
gument at their disposal, every time their freedom is at stake. Dean Shaf- 
fer of Notre Dame once warned ‘‘too many candles are under too many 
bushels.’’1®5 There is no reason for a sectarian law school’s existence if 
that light goes out. 





164 See Cox, Part-Time Legal Education: The Kelso Report and More, 27 J. LEGAL Ebuc. 
473 (1975). 
165 Shaffer, supra note 17, at 722. 
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THE SPECIAL COMMITTEE ON EDUCATION AND THE LAW 
OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


[The Association of the Bar of the City of New York was founded 
in 1870, and is the oldest Bar Association in the country. In 1983 the 
Association had more than 14,000 members. 

The Association has over 100 standing and special committees that 
examine topics of professional and public concern. Committee reports of 
general interest are published, as this one was, in THE REcoRD of the 
Association of the Bar of the City of New York, 39:392-418 (1934). 
Reprinted by permission. 

Citations enclosed in brackets refer to the list of Journal of College 
and University Law articles appended to this report. These references were 
not part of the original Committee report but have been added by the Jour- 
nal to aid the reader in further study of this topic.] 


The Special Committee on Education and Law first interested itself 
in tenure procedures when a subcommittee looked into recent cases that 
challenged the confidentiality of votes in tenure decisions.’ That inquiry 
led to a broader examination of the processes that are or should be used 
when universities decide whether to confer tenure, or (less frequently) 
move to terminate a tenured appointment. This report is the outcome of 
that study.? 





1 See Part IV, infra 

2 The subcommittee held an uncounted number of meetings, and the full Commit- 
tee met seven times on this study, including ‘four meetings in 1983 with guest-consultants, 
to whom we are greatly obliged for stimulating information and insights. They were: 

(April 6) Walter Gellhorn, University Professor Emeritus, Columbia Law School; 
Nancy Weiss, Professor of History, Princeton University (also attended May 10 and Sept. 14). 

(May 10) Leon Botstein, President, Bard College and Simon’s Rock; David Rigney, 
General Counsel, City University of New York (President Botstein is an adjunct member 
of the Committee, and Mr. Rigney joined the Committee in September 1983). 

(June 13) Alan K. Campbell, former chairman, U.S. Civil Service Commission: 
Executive Vice President, ARA Services, Inc.; Oscar M. Ruebhausen, former President 
of the Association; Frederick A.O. Schwartz, Jr., Corp. Counsel of New York City. 

(Sept. 14) Professor Irwin Polishook, President, Professional Staff Congress, City 
University of New York; Adele Simmons, President, Hampshire College. 
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The institution of academic tenure also came under review. Well above 
ninety percent of four-year colleges and universities recognize tenure,’ 
meaning that faculty members who are retained after a substantial proba- 
tionary period, may not be removed before retirement except for cause. 
The burden of establishing cause rests on the institution. 

Tenure is not found uniquely in higher education. Statutory tenure 
is prevalent in elementary and secondary teaching and other public 
employment; its equivalent is often assured through collective bargain- 
ing contracts in both the public and private sectors that protect seniority 
and require cause for dismissal. Counterparts to tenure, it is said, exist 
in many walks of life; for example, partners in large law firms only yester- 
day had a status not unlike tenure, earned, like professors’, after an 
unusually extended and rigorous probationary period. Even if this instance 
of professional security is suffering erosion, there is widespread support 
for the position that a stable enterprise ought to provide stability of employ- 
ment; this is one of the asserted grounds for the success of Japanese 
companies.‘ 

The Committee inclines to the view, however, that the personnel prac- 
tices of neither big business nor big government provide a compelling 
model for higher education. In flourishing parts of the business world 
heavy outlays of managerial time are devoted to appraising and selecting 
other managers who will climb the corporate ladder. There are far fewer 
rungs on the academic ladder. Once one has gained a secure place, pro- 
fessional autonomy is the norm; there is no tradition of unremitting 
scrutiny, and it would be unwelcome. Civil service tenure, for its part, 
has roots both in professionalism and in aversion to the spoils system. 
These roots have nourished a thicket of defenses against removal that are 
even more impenetrable than the protections of academic tenure.5 No doubt 
civil service reform is itself in need of reform; it does not tell us much 
about good standards in academe. 

Academic tenure has a special justification, aside from security of 
employment: it exists to protect academic freedom, a vital concept in 
higher education [O’Neil, 1984-85; Hodges, 1982-83; Weston, 1980-81]. 
Tenure protects the scholar of unorthodox or unpopular views from sup- 
pression by the state, by university authorities, or by colleagues.* The 





3 Only two-thirds of the two-year colleges have tenure plans. Nevertheless, about 
95% of all faculty are in institutions that confer tenure. See Commission on Academic 
Tenure in Higher Education, Faculty Tenure 1 (1973) [hereinafter cited as Faculty Tenure]. 
4 But cf. R. Clark, The Japanese Company 174 (1979) (‘‘lifetime employment 
. is enjoyed only be male full employees of large companies.’’) It is commonly asserted 
that about 60% of employment in the United States is still considered ‘‘at will.’’ But 
the ‘‘at will’’ concept is being widely eroded by statutes and by decisions redressing 
‘“‘wrongful discharge.’’ See Novosel v. Nationwide Insurance Co., 721 F.2d 894 (3d Cir. 
1983); note 16, infra. 
5 Cf. Civil Service Reform Act of 1978, 92 Stat. 1119, amending 5 U.S.C. § 1101 
(1978). See J. Fesler, Public Administration: Theory and Practice 106 (1980). 
6 See F. Machlup, On Some Misconceptions Concerning Academic Freedom, 41 
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tenured scholar who is fired does not bear the burden of demonstrating 
a violation of his academic freedom; those who moved against him have 
to show valid grounds for their action. 

It is the declared difficulty of removing a tenured professor that ap- 
pears to prompt most criticism of tenure. A familiar complaint of ad- 
ministrators is that ‘‘deadwood”’ cannot be pruned, so that both efficiency 
and imagination suffer. Criticism also comes from within the ranks. Junior 
scholars who in times of stringency cannot get teaching jobs at all, or 
who do not attain tenure, view those who do have it as standing in their 
way. 

The Special Committee, after taking note of these perennial concerns, 
observed that two blue-ribbon commissions, one in 1973,” the other a 
decade later, affirmed, in the words of the 1983 report, ‘‘the continuing 
importance of faculty tenure as an essential instrument to protect academic 
freedom, and thereby ensure the highest quality of teaching and research.’’® 
Both commissions accompanied their endorsements with earnest proposals 
for improvement and refinement. It is in that spirit that the Special Com- 
mittee moved forward to see if it could make any contribution to the well- 
being of tenure, and hence of academic freedom and excellence, from the 
lawyer’s vantage-point. 

There turned out to be a lot of ground that should be covered. In the 
interest of keeping this report within reasonable compass, it will fall short 
in perhaps many respects. Notably, it will pay scant attention to the great 
variety of size and missions of the 3250 institutions of higher education 
in the Unites States.° A major state university campus is a hundred times 
the size of the tiny liberal arts college whose extinction is often but—thus 
far—mistakenly heralded. The mission of a community college is remote 
from that of a research university. But they all have boards, administrators, 
faculties, students, and tenure problems. Many lawyers, as board members 
or in other capacities, encounter such problems. This report will speak 
in general terms of what the Committee believes to be sound law and sound 
practice, addressing five topics. 

First, fair procedures in reappointment and tenure decisions.1° Here 
it is recognized that the probationer does have to prove himself. If he or 





AAUP Bull. 753 (1955); W. Metzger, Academic Tenure in America: A Historical Essay, 
in Faculty Tenure, supra note 3, at 93. 

7 Faculty Tenure, supra note 3, at 23. 

® National Commission on Higher Education Issues, To Strengthen Quality in Higher 
Education 9 (1983). 

® As of 1982-83, there were 402,413 full-time instructional faculty members in 1975 
four-year colleges and universities (not counting medical schools), and 91,868 in 1275 
two-year institutions. U.S. Office of Education, National Center for Education Statistics, 
supplied by Maryse Eymonerie Associates, McLean, Va. Eymonerie reports that about two- 
thirds of this total are tenured. 

10 This report does not address promotions in rank. In a leading sex discrimination 
case, delays in promotion to full professor justified damages for lost salary at that rank. 
Sweeney v. Board of Trustees of Keene State College, 569 F.2d 169 (ist Cir.), vacated 
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she is turned down by a decision process that appears arbitrary, little sup- 
port can be drawn from the Supreme Court’s interpretation of the due 
process clause. But state law or institutional regulations at least should 
afford a rejected probationer a statement of reasons, and some kind of a 
hearing. 

Second, fair procedures when termination of tenure is proposed. Here 
the faculty member is entitled to full adjudicatory due process, with some 
substantial modification when bona fide financial exigency or disconti- 
nuance of programs require multiple separations. 

Third, how claims of unlawful discrimination should be handled. If 
relief is sought under Title VII of the Civil Rights Act of 1964,11 as is 
routinely the case, colleges have the same obligations as other comparable 
employers, enforceable in the courts. Good procedures, however, will 
mitigate the likelihood of judicial intervention. 

Fourth, confidentiality claims in tenure decisions. These have been 
successfully challenged, especially in discrimination cases. The Commit- 
tee endorses recognition of a qualified privilege, which can be overborne 
if the process appears to be tainted by bias. 

Fifth, the scope of judicial intervention in tenure decisions. Here we 
review the delicate balance that the courts must maintain in order to respect 
both the autonomy of higher education (in the interest of academic 
freedom) and the individual teacher’s right to fair treatment. 


I. FAIR PROCEDURES IN REAPPOINTMENT AND TENURE DECISIONS 


A candidate for tenure at most institutions proceeds through a series 
of annual appointments, at any of which non-renewal may occur. If the 
probationary period is seven years,’? standard practice requires a deci- 
sion by the end of the sixth year, in order to afford a year’s notice to a 
rejected candidate. Preferable practice in universities provides for term 
probationary appointments, of two or three years each. These provide 
greater stability than annual appointments for the candidate to develop 
substantial research and teaching programs. Whatever the interval between 
decisions, it is unlikely that a federal constitutional right to formal pro- 
cedures in the reappointment process can be made out, unless such a right 
has a foundation in state law [Schultz, 1973.] This is a consequence of 





and remanded per curiam, 439 U.S. 24 (1978), on remand, 604 F.2d 106 (1979), cert. 
denied, 444 U.S. 1045 (1980). 

11 42 U.S.C. §§ 2000e to 2000e-17 (1976 and Supp. IV 1980). 

12 The normal maximum established by the 1940 Statement of Principles in Academic 
Freedom and Tenure {hereinafter cited as 1940 Statement] prepared jointly by the American 
Association of University Professors and the Association of American Colleges and en- 
dorsed by more than 100 educational organizations and learned societies. See AAUP, Policy 
Documents and Reports 1 (1977). Many institutions have shorter probationary periods. 
See Faculty Tenure, supra note 3, at 5. A few major research universities have proba- 
tionary periods of up to twelve years. 
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Board of Regents v. Roth,’ which developed the doctrine that, before one 
can invoke the protection of 14th Amendment due process for a depriva- 
tion of property in public employment, the property interest to be pro- 
tected must be found primarily in state law. Roth had an initial one-year 
appointment in the University of Wisconsin-Oshkosh. The Court found 
nothing in Wisconsin law to give him any assurance of continuance, and 
accordingly held that he had no entitlement to the renewal of his appoint- 
ment that would invoke, by way of § 1983, the protection of the due pro- 
cess clause. However, in a companion case, Perry v. Sindermann,* the 
Court said that a faculty member who was dismissed after ten years’ ser- 
vice at a college that had no regular tenure system should have an 
opportunity to show that he had tenure de facto [McKee, 1980-81.] 

Building on both Roth and Sindermann, one can argue that although 
a new one-year appointee can be summarily let go at the end of that year, 
a tenure candidate who has served for the whole probationary period does 
have an entitlement to a nonarbitrary procedure. But that entitlement 
would still have to find its roots in state law;15 so it seems more realistic 
to work through state sources of law—legislative, judicial, or administra- 
tive—for the recognition of a right to participate in at least one thorough 
ventilation of any claims the candidate may have of arbitrary or inade- 
quate consideration of his or her record and potential. 

If the candidate asserts that infringement of academic freedom 
occurred in the selection process, here there is a federal right, for a public 
employee, provided that the nexus between the academic freedom claim 
and the first amendment can be established. This is the consequence of 
Pickering v. Board of Education** which, as recently constricted in Con- 
nick v. Myers,’” balances the free speech rights of the employee against 





13 408 U.S. 564 (1972). 

14 408 U.S. 593 (1972). Commentary on Roth and Sindermann has been extensive. 
See, e.g., P. Simon, Liberty and Property in the Supreme Court: A Defense of Roth and 
Perry, 71 Cauir. L. Rev. 146 (1983); L. Tribe, American Constitutional Law 501 (1978); 
W. Van Alstyne, Cracks in ‘‘The New Property’’: Adjudicative Due Process in the Ad- 
ministrative State, 62 CORNELL L. REv. 445 (1977). 

15 Cf. McLendon v. Mortin, 249 S.E.2d 919 (W. Va. 1978) (apparently unique deci- 
sion finding a Roth entitlement to due process in tenure decision). The legislature ex- 
tended this to all higher education non-reappointments, but with the burden on proba- 
tioner, apparently, to show that an adverse decision is arbitrary. W. Va. Code § 18-26-8C 
(Cum. Supp. 1984); see W. Hanna, McLendon v. Mortin and the Legislative Response, 
7 J. Cot. & Univ. Law 111 (1980-81). Goodisman v. Lytle, 724 F.2d 818 (9th Cir. 1984), 
held that the university’s own procedures and guidelines did not create any constitutionally 
protected interest. 

16 391 U.S. 563 (1968). In the private sector, faculty members who claim that their 
dismissals are violative of academic freedom may he assisted by the increasing recogni- 
tion that policies reflected in the first amendment are central to the concept of ‘‘wrongful 
discharge’ (see note 4 supra). Although ‘‘upper level’’ and professional employees are 
said to be the prime beneficiaries of this movement, see Note, Protecting Employees at 
Will Against Wrongful Discharge: The Public Policy Exception, 96 Harv. L. REv. 1931, 
1940 (1983), there do not yet appear to be any such cases in a higher education setting. 

17 103 S. Ct. 1684 (1983). 
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the disruption of the employment relationship that may result from in- 
temperate criticism. Pickering is further qualified by Mt. Healthy School 
District v. Doyle.1* Often there are mixed motives for a non-reappointment. 
Even if the teacher can establish that first amendment violations were a 
substantial factor in the decision, under Mt. Healthy the employer can 
rebut by showing that it acted also upon other and legitimate grounds—a 
reverse ‘‘but for’’ test. This application of old tort rules has been 
criticized,’® but it stands as another obstacle to constitutional relief. 

Thus, even in the heartland of academic freedom, a rejected proba- 
tioner will have hard going in the federal courts. Again, good state laws 
and institutional regulations are needed. A great many colleges accept 
as the ground-norm the classic 1940 Statement of Principles on Academic 
Freedom and Tenure, jointly promulgated by the American Association 
of University Professors and the Association of American Colleges.2° Over 
the years the AAUP has developed model regulations that are also 
influential.2* But they recognize that a probationer who charges that a 
decision not to reappoint ‘‘was based significantly on considerations 
violative of academic freedom’’ bears the burden of proof.?2 

The probationer who raises claims of discrimination on account of 
race or sex has other advantages—and disadvantages: these will be dis- 
cussed in Part III. 

It must be emphasized that everything that we have said so far about 


the availability of federal constitutional protection through the 14th 
Amendment requires a finding of ‘‘state action,’’ and generally affords 
no protection to faculty in private colleges and universities.2 These, 
though they are a declining portion, still amount to over one-fourth of 
all faculty. State constitutional guarantees can and do reach private 
institutions.24 They are, however, still slumbering giants.?5 





18 429 U.S. 274 (1977). 

19 E.g., Note, Free Speech and Impermissible Motive in the Discharge of Public 
Employees, 89 YALE L.J. 376 (1979). An instance where plaintiff won reinstatement, after 
a non-reappointment motivated by his communist affiliations, is Cooper v. Ross, 472 F. 
Supp. 802 (E.D. Ark. 1979). Cf. Ollman v. Toll, 518 F. Supp. 1196 (D. Md. 1981), aff’d 
per curiam, 704 F.2d 139 (4th Cir. 1983) (legitimate reasons found for not approving 
appointment of Marxist as professor and department chairman). 

20 1940 Statement, supra note 12. 

21 1982 Recommended Institutional Regulations on Academic Freedom and Tenure, 
69 (No. 1,) ACADEME: BULL. OF THE AAUP 15a (1983) [hereinafter cited as 1982 Recom- 
mended Institutional Regulations]. See R. Brown and M. Finkin, The Usefulness of AAUP 
Policy Statements, 64 AAUP BuLL. 5 (1978). 

22 1982 Recommended Institutional Regulations, supra note 21, at 19a. 

23 R. Thigpen, The Application of Fourteenth Amendment Norms to Private Col- 
leges and Universities, 11 J. L. & Epuc. 171 (1982); Annot., 37 ALR Fep 601 (1978). 

24 State v. Schmid, 84 N.J. 535, 423 A.2d 615 (1980), appeal dismissed sub nom. 
Princeton Univ. v. Schmid, 455 U.S. 100 (1982) (private university violated state con- 
stitutional rights of defendant by evicting him and securing his arrest for distributing 
political literature on campus). 

25 See W. Brennan, State Constitutions and the Protection of Individual Rights, 90 
Harv. L. Rev. 489 (1977). 
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We wish in any case to urge the point that sharp constitutional im- 
peratives, which are often reluctantly invoked, by no means measure the 
limits of good practice. Good practice, embodied in regulations, may 
establish enforceable contractual rights.2* [Hustoles, 1983-84.] It is accord- 
ingly in the interest both of administrations and faculty representatives 
to think through what is desirable for the health of the institution and 
of the teaching profession before regulations are promulgated. 

Another avenue for achieving satisfactory practices, and one of grow- 
ing importance in higher education, is the collective bargaining agree- 
ment. Faculty collective bargaining came late to higher education. In public 
institutions, it had to await the recognition of public employees’ unions. 
In the private sector, it was not until 1970 that the National Labor Rela- 
tions Board extended the protection of federal laws to colleges.2” [Menard, 
1975; McHugh, 1973.] Then in 1980 the Supreme Court in the Yeshiva 
case effectively scuttled faculty bargaining at ‘‘mature’’ private institu- 
tions, when it held that their faculties had managerial roles that were in- 
compatible with employee status under the NLRA. [Lee and Begin, 
1983-84; Shepard and Moran, 1982-83; Veazie, 1982-83; Bodner, 1980-81; 
Finkin, 1980-81; Lee, 1980-81.] Nevertheless, as more states authorize 
public employee bargaining,?® and as shrinking employment and other 
dissatisfactions accumulate, unions gain adherents, and represent approx- 
imately twenty-five percent of faculties in four-year and graduate institu- 
tions and sixty percent in two-year systems.*° Especially in initial con- 
tracts, negotiators may have more urgent priorities than procedures for 
probationers. In an established relationship, like that between the City 
University of New York and the Professional Staff Congress, whose cur- 
rent contract was made available to the Committee, reappointment and 
tenure denials are addressed.*1 

With these possible avenues in mind, we turn to the main elements 
of equitable treatment for probationers to and through the tenure decision. 

The goals to be sought, in the apt words of a consultant to the 





26 See M. Finkin, Regulation by Agreement: The Case of Private Higher Education, 
65 Iowa L. REv. 1119 (1980); M. Malin and R. Ladenson, University Faculty Members’ 
Right to Dissent: Toward a Unified Theory of Contractual and Constitutional Protection, 
16 U.C.D. L. Rev. 933 (1983). 

27 Cornell University, 183 N.L.R.B. 329 (1970). 

28 NLRB v. Yeshiva University, 44 U.S. 672 (1980). 

29 Thirty states now do so for higher education (most recently, Illinois and Ohio). 
See IX J. Douglas, Directory of Faculty Contracts and Bargaining Agents in Institutions 
of Higher Education 60 (1983). 

30 X J. Douglas and L. DeBona, Directory of Faculty Contracts and Bargaining Agents 
in Institutions of Higher Education, Table VII (1984). 

31 Agreement between the City University of New York and the Professional Staff 
Congress . . . Sept. 1, 1982-Aug. 31, 1984, Art. 9.9-11 (provides for statement of reasons, 
from a President, not from the faculty committee, and for an appeal). See generally, R. 
Johnstone, The Scope of Faculty Collective Bargaining 33-38 (1981). 
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Committee,*? are clarity, consistency, and fairness. Clarity is approached, 
if not attained, by stating in advance, both in general regulations and in 
writing to each probationer, what the procedures and standards are. Total 
clarity is unachievable because it is so difficult to define expectations of 
performance without resorting to banalities and hyperbole. But if the 
leaders of an institution think realistically about its mission they can say 
something helpful about the mix and quality of teaching skill, research 
productivity, and service to the community (inside and outside) that the 
probationer must attain. In a community college, teaching will be para- 
mount. In an elite research university, original research will be highly 
prized. In a comprehensive public university, service to many constituen- 
cies will be expected. 

Even if it is difficult to define specific standards for retention or tenure 
that embrace the entire institution, we submit that the search for clarity 
can be carried farther at the divisional or departmental level than is often 
done. It is a plausible surmise that many academic decision-makers prefer 
ambiguity, and have not tried hard to define expectations within a 
discipline for their probationers in the discipline. They should try harder. 
Then, criteria for retention and advancement should be insistently com- 
municated, preferably by periodic review and evaluation which will tell 
the probationer straightforwardly how performance is matching expecta- 
tions. [Olswang and Fantel, 1980-81.] 

Consistency will be aided by an internal review process that oversees 
the recommendations of the appointing department. This Committee has 
no reservations about the primacy of peer evaluation.33 [Smith, 1981-82; 
Flygare, 1980-81.] But both error and slackness can be minimized if the 
initial recommendation to retain or not to retain is reviewed by an ex- 
perienced faculty committee, and by appropriate senior academic officers. 
These reviews should not replicate professional judgments of professional 
worth, but they may properly require the primary peer group to establish 
the rationality of its verdict. 

Fairness, to lawyers, reflexively implies a trial-type proceeding. But 
we were admonished to understand that most retention decisions are not 
controversial, and that, even when they are, a full-dress confrontation is 
not the only way to a fair outcome. Even after all possible clarity is dis- 
tilled, the judgment to be made looks ahead as best it can from evaluated 
achievement to a prediction of lasting performance. That judgment also 
includes the prospect of a long-lasting association. To some extent, which 
we have no competence fully to expound, collegial capacities are also 
relevant to the tenure decision; this is an element of judgment that can 
be inflated and abused. The question should not ask whether the can- 
didate is a boon companion, but only whether he or she can perform with 





32 Professor Weiss, supra note 2. 


33 Subject to the ultimate authority of the governing board. See Ranyard v. Board 
of Regents, 708 F.2d 1235 (7th Cir. 1983). 
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adequate civility. These are all concerns that are not well resolved in a 
setting of record evidence, confrontation, and findings of fact. 

A middle ground between full process and no process that the ma- 
jority of the Committee endorses has two prominent features. First, the 
probationer who is not reappointed or granted tenure is entitled upon re- 
quest to a written statement of reasons for the decision. Second, he or 
she should be afforded ‘‘some kind of a hearing.’’** We are quite aware 
that assigned reasons can be perfunctory and even duplicitous. The hear- 
ing, which is a type of grievance procedure, can respond among other 
issues to a grievant’s complaint that the reasons given are defective. The 
grievance committee, whose members should be colleagues who were not 
involved in the decision complained of, can also determine whether a 
prima facie case of discrimination or of academic freedom infringement 
has been made out. Finally, it can respond to a claim of ‘‘inadequate con- 
sideration.’’ This is an AAUP formulation that permits the grievance com- 
mittee to shake up a department that has not done its homework; but that 
committee ‘‘should not substitute its judgment on the merits for that of 
the faculty body’’ with primary expertness and responsibility.*5 The 
grievance committee can remand, but it should not decide. It should in 
any event route its report to an officer who can see to it that the depart- 
ment does not bury or mismanage the matter. [Bergan, 1974.] 

Exceptionally, when the local faculty is compromised or deadlocked, 
it may be appropriate for a dean or president to create an ad hoc commit- 
tee of outside scholars, and to act on the recommendation of that 
committee. 

The extent to which records and proceedings are or should be open 
to the probationer, or on the other hand be cloaked in confidentiality, 
will be discussed in Part IV. At this point it can be observed that an on- 
the-record hearing would offer practically no tolerance for confidentiality. 
A grievance procedure, although limited in scope, can be empowered to 
call for confidential material—departmental minutes, outside appraisals— 
and can look at them as a surrogate for the candidate. But it is an im- 
perfect surrogate, because the committee cannot fully possess the can- 
didate’s insights (or his paranoia). 


II. FAIR PROCEDURES IN TERMINATING TENURE 


Fairness to probationers, we have seen, is not sharply defined. In con- 
trast, once a professor has tenure, there is consensus that it cannot be 
abrogated without full due process. From a legal standpoint, that is what 
tenure is: a presumption of fitness, with the burden on the institutional 
authorities to establish cause for dismissal, in a proceeding with such usual 





34 Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974). 
35 Statement on Procedural Standards in the Renewal or Nonrenewal of Faculty 
Appointments (1971), reprinted AAUP Policy Documents and Reports 8, 12 (1977). 
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safeguards as specified charges, a record, assistance of counsel, etc.%* 

In one respect academic process is different. The conventional require- 
ment of an unbiased tribunal, it may be argued, is not well met by the 
conventional academic process, because of its preference for peer judg- 
ment, and thus for a hearing tribunal composed of faculty members. In 
a small college it may be difficult to find disinterested colleagues. Here 
also (as in disputed tenure-conferral decisions) it may be advisable to seek 
help from members of other faculties. 

Another departure from strict separation of functions lurks in the dual 
role of the President. Usually the President or a designee initiates a removal 
proceeding; and an administrative officer serves in effect as prosecutor. 
These officers, especially the President, are linked to the governing board, 
which, the AAUP joins in recognizing, has the ultimate legal power and 
responsibility to review and effect a proposed dismissal.” These imperfec- 
tions however are not dramatically unlike the dual administrative and ad- 
judicative roles of many regulatory tribunals, which are kept in check by 
the courts.** In higher education, a process that is internally generated 
and dispositive is justified by the desirability of professional judgment 
and of institutional autonomy. 

Under collective bargaining regimes, resort to outside arbitration is 
emerging. If a governing board will accede to such a curtailment of its 
powers, (and it may welcome relief from such a weighty, albeit infrequent, 
responsibility) this is an attractive alternative, especially in cases where 
feelings run high on the campus. The drawback to arbitration is said to 
be the possible obtuseness to academic customs of arbitrators trained in 
the industrial arena; but this can be alleviated by finding arbitrators who 
are appropriately sensitized by academic careers.%° 

There are four situations where terminations do not require painful 
judgments of an individual’s professional fitness. First, retirement for age, 
uniformly applied. [Barnes and Schlottman, 1982-83; Bompey, 1981-82; 
Laster, 1978-79.] Second, retirement for medical reasons (which to be sure 
should have its own safeguards against error or abuse).*° [Bassen, 1977; 





36 See W. Van Alstyne, Tenure: A Summary Explanation, and ‘‘Defense’’, 57 AAUP 
BULL. 328 (1971). Termination of an appointment during a contractual term also calls 
for a due process hearing. Vail v. Board of Education of Paris Union School District, 
706 F.2d 1435 (7th Cir. 1983), aff'd by an equally divided court (52 U.S.L.W. April 23, 
1984) Cf. K. Katz, The First Amendment’s Protection of Expressive Activity in the University 
Classroom: A Constitutional Myth, 16 U.C.D. L. Rev. 857 (1983) (institutional protection 
of academic freedom and tenure superior to first amendment’s). 

37 1982 Recommended Institutional Regulations, supra note 21, at 19a. 

38 Hortonville Joint School Dist. No. 1 v. Hortonville Educ. Ass’n, 426 U.S. 482 
(1976) (dismissal of striking teachers; Board’s involvement not disqualifying where no 
evidence of personal animus). 

38 See Arbitration in Cases of Dismissal: A Report of a Joint Subcommittee, 69 (No. 
5) ACADEME: BULL. OF THE AAUP 15a (1983); M. Finkin, The Arbitration of Faculty Status 
Disputes in Higher Education, 30 Sw. L.J. 389 (1976). 

40 See 1982 Recommended Institutional Regulations, supra note 21, at 17a. 
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Rothstein, 1983-84.] The third and fourth flow from financial exigency, 
or from abandonment of a program of instruction on academic 
grounds.[Richards, 1983-84; Olswang, 1982-83.] This report will do no 
more than suggest some of the problems that may attend terminations in 
these categories. A declaration of financial exigency is bound to affect 
groups of faculty members,*: but the composition of those groups is a 
matter of selection, and the process can be manipulated so as to penalize 
academic freedom or to undercut tenure. It is therefore important that 
faculty members have a voice in the necessary decisions, and an oppor- 
tunity to challenge the good faith and the factual foundations of a declara- 
tion of exigency. ‘‘Exigency,’’ it is said, should not be asserted because 
of either a temporary crises or a continuing stringency that do not threaten 
the institution’s survival.42 However, the courts have generally been 
deferential to declarations of exigency by governing boards, even if they 
arise from short-run problems.*3 

To return to the hardest cases, individual dismissals for cause, it is 
frequently asserted that it is simply too difficult to fire a tenured faculty 
member.** What is ‘‘adequate cause’’ for dismissal? As in other employ- 
ment relationships where ‘‘cause’’ must be shown, precise definition is 
probably unachievable.*5 [Lovain, 1983-84.] 

But the difficulty, critics say, lies not in definition but in applica- 
tion. Faculty hearing committees, it is said, are unwilling to be severe 


with colleagues (faculty spokesmen rejoin that presidents don’t have the 





41 According to a preliminary report of a survey by Professor K.P. Mortimer of Penn- 
sylvania State University, ‘‘4,000 faculty members, 1,200 of them with tenure, have been 
laid off for financial reasons at four-year colleges and universities in the United States 
in the last five years.’’ Chron. Higher Educ., Oct. 26, 1983, at 21. 

42 1982 Recommended Institutional Regulations, supra note 21. 16a: R. Brown, Finan- 
cial Exigency, 62 AAUP BULL. 5 (1976). 

Attempts to construct quantified guidelines for the recognition of financial exigency 
have not been successful. Consult R. Meisinger and L. Dubeck, College and University 
Budgeting: An Introduction for Faculty and Academic Administrators, ch. VI (1984). 

Discontinuation of programs, which is often spurred by financial strains raises related 
issues. There are two useful decisions on rights of faculty members displaced by program 
abandonments: Browzin v. Catholic Univ. of America, 527 F.2d 843 (D.C. Cir. 1975); 
Jimenez v. Valmodovar, 650 F.2d 363 (1st Cir. 1981). 

43 E.g., Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978); but see AAUP 
v. Bloomfield College, 136 N.J. Super. 442, 346 A.2d 615 (Appl. Div. 1975) (college had 
burden of proving financial exigency and failed to meet that burden). See J. Gray, Higher 
Education Litigation: Financial Exigency, 14 U.S.F. L. Rev. 375 (1980). 

44 But see Chung v. Park, 514 F.2d 382 (3d Cir. 1975); (deficient teaching); Korf 
v. Ball State Univ., 726 F.2d 1222 (7th Cir. 1984) (sexual exploitation of students). 

45 Regulations of New York University, recently revised, offer this typical formulation: 

Adequate cause includes (but is not limited to) one or more of the following: 
incompetent or inefficient service; neglect of duty; repeated and willful disregard 
of the rules of academic freedom as set forth in this statement; physical or men- 
tal incapacity; or any other conduct of a character seriously prejudicial to his 
or her teaching or research or to the welfare of the University. 

New York University, Faculty Handbook 47 (1982). 
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fortitude to bring charges). Anyway, the problem, say the same critics, 
is not demonstrable incompetence or neglect of duty: it is obsolesence 
and laziness. ‘‘Deadwood”’ is the perennial pejorative. Again there are 
rejoinders: lagging faculty can, by sticks and carrots, be stimulated to per- 
form better; others can be persuaded to go away quietly.*® 

At the bottom of many complaints, no doubt, is hostility to tenure 
itself; the security it provides is a major obstacle to rapid change in an 
institution. This Committee, mindful of its circumscribed mission, refrains 
from judgment on these attitudes. It did look into alternatives to tenure 
that have been tried in reputable institutions, specifically renewable terms 
of two to ten years duration. Hampshire College in Massachusetts is an 
exemplar: its President was one of our helpful guest-consultants. To guard 
against invasions of their academic freedom, faculty members at Hamp- 
shire can invoke procedures that are unusually elaborate. The review of 
competence that precedes the decision whether to offer a new contract 
was described as painstaking and supportive in offering time and oppor- 
tunity for improvement where improvement seems called for.*7 Hamp- 
shire, however, is a young college, founded in 1970; so it has not yet 
had to face the decision to let go someone approaching sixty who has 
had thirty years of service. 

A recent monograph, Beyond Traditional! Tenure,** recited all the 
shortcomings of tenure, and set out to find a better way. But, in the words 
of one of its authors, ‘“‘We concluded that most of the modifications and 
alternatives were not compellingly attractive, and in addition, were not 


practical. The tenure system operates pretty well.’’4 [Hartnett, 1983-84; 
Finkin, 1983-84.] 





46 These issues are canvassed by contributors to The Tenure Debate, ed. B. Smith 
(1973). The endorsement of tenure by the National Commission on Higher Education Issues, 
supra note 8, was accompanied by a call for ‘‘a system of post-tenure evaluation. The 
process should provide for periodic peer-group reviews to assure that the tenured faculty 
has maintained the appropriate levels of competence and its performing at a satisfactory 
level.’ Id. at 10. Participants in a conference called by the American Council on Educa- 
tion and the AAUP to consider this recommendation were skeptical about the value of 
or need for systematic evaluations, beyond the evaluations that are already made for such 
purposes as promotions and pay increases. See papers in 69 (No. 6) ACADEME: BULL. OF 
THE AAUP 1a (1983). 

47 A concise account of ‘‘Hampshire’s Experience with the Employment of Faculty 
by Term Contracts’’ is Part Two of Hampshire College, Report of the President to the 
Board of Trustees 1979-81. 

48 R. Chait and A. Ford, Beyond Traditional Tenure (1982). 

48 Associate Provost Richard Chait, Pennsylvania State University, in L. Lloyd, Hard 
Times for Tenure: Universities Further Test Often-Challenged System, Philadelphia In- 
quirer, Nov. 27, 1983, at DO, 3. 

Inroads on tenure may flow less from its ill-wishers than from the end of expansion 
of higher education. Faculty growth substantially ended a decade ago, long before the 
decline in the numbers of people reaching eighteen (a trough that will persist for another 
decade) gave occasion for great caution in hiring and promotion. A recent forecast by 
the U.S. Bureau of Labor Statistics projects a decline of 15% in the number of faculty 
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Ill. CLAIMS OF UNLAWFUL DISCRIMINATION 


National policy clearly condemns discrimination in employment on 
account of race or sex. The most effective legislative mandate is Title VII 
of the Civil Rights Act of 1964, made applicable to higher education in 
1972.5° [Casey, 1982-83; LaNoue, 1974, Stacy and Holland, 1984.] The 
Supreme Court has addressed the order of proof in discrimination cases 
in a half-dozen opinions,*' so that it is now established that after a plain- 
tiff, who as usual bears the ultimate burden of persuasion, has made out 
a prima facie case (which the Court says ‘‘is not onerous’’),5? the defen- 
dant must produce evidence of a ‘‘legitimate nondiscriminatory’’>* reason 
for not retaining or promoting the plaintiff. Then the plaintiff has the more 
difficult task of establishing that the claimed reason is pretextual, and 
that he or she is the victim of wrongly motivated disparate treatment. The 
‘‘disparate impact’’ approach that permits statistical inferences and re- 
quires low thresholds for job qualification has not been successfully in- 
voked in higher education, because the numbers in a department or cam- 
pus are usually too small to establish statistical significance, and because 
the qualifications for retention depend on judgments of merit that, it is 
argued, cannot be specified.5¢ [Bompey and Saltzman, 1982-83.] 

Consequently, plaintiffs (who are predominantly women in higher 





members from 1982 through 1995. Chron. Higher Educ., Jan. 18, 1984, at 20. One 
consequence has been the burgeoning of ‘‘off tenure-track’ appointments. Report, On Full- 
Time Non-Tenure-Track Appointments, 64 AAUP BULL. 267 (1978). Until recently, a regular 
full-time appointee was assumed to be eligible to be considered for tenure. Especially 
in elite institutions, many were passed over and went elsewhere; other places routinely 
tenured most appointees in due course. But all—in theory—had a chance. Now many 
positions are announced as off-track. Another device is to increase the proportion of part- 
time appointees who ordinarily are not eligible for tenure. Report, The Status of Part- 
Time Faculty, 67 (No. 1), ACADEME: BULL. OF THE AAUP 29 (1981). Still another is to 
impose fixed tenure quotas that bar even the outstanding probationer. On the Imposition 
of Tenure Quotas, reprinted in AAUP, Policy Documents and Reports 23 (1977). 

50 42 U.S.C. §§ 2000e to 2000e-17 (1976 and Supp. IV 1980). 

51 The starting-point is McDonnel Douglas Corp. v. Green, 411 U.S. 792 (1973); 
a recent exposition is Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248 (1981). 

52 Burdine, 450 U.S. at 253. ‘‘Given the elusive nature of tenure decisions, we believe 
that a prima facie case that a member of a protected class is qualified for tenure is made 
out by a showing that some significant portion of the departmental faculty, referrants 
or other scholars in the particular field hold a favorable view on the question.’’ Zahorik 
v. Cornell University, 729 F.2d 85, 93-94 (2d Cir. 1984). 

53 Burdine, 450 U.S. at 254. 

54 A disparate impact claim was recently rejected in Zahorik v. Cornell University, 
729 F.2d 85 (2d Cir. 1984) (lower tenure conferral rate for women than for men did not 
show systematic exclusion). Statistical data relating plaintiff's qualifications to those of 
others were admitted as relevant to the establishment of the prima facie case in Lynn 
v. Regents of the University of California, 656 F.2d 1337 (9th Cir. 1981), cert. denied, 
103 S. Ct. 53 (1982). The necessity to show disparate treatment has been criticized, e.g., 
E. Bartholet, Application of Title VII to Jobs in High Places, 95 Harv. L. REv. 947 (1982); 


C. Cooper, Title VII in the Academy: Barriers to Equality for Faculty Women, 16 U.C.D. 
L. REv. (1983). 
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education cases) infrequently succeed in litigation, despite solid evidence 
that, in university teaching as in other professions, discrimination has 
been rife, and has not vanished. 

This Committee did not make any independent study of the 
discrimination problem.*> We did ask whether, in view of its importance, 
the kinds of procedures that we have considered need to be re-examined. 
A majority of the Committee inclines to the view that the possibility of 
discrimination, and of legal action to correct discrimination, do not call 
for procedures that are more elaborate than those we have endorsed. The 
posited goals of clarity, consistency, and fairness can guide the decision- 
making process. That process must, if the quality of higher education is 
to be enhanced, reach beyond minimum qualifications. It intrinsically calls 
for exercises of judgment in assessing capacity and predicting performance. 

Sometimes these judgments are distorted, either consciously or un- 
consciously, by the legacy of white male dominance that haunts the 
academy, as it does our society. The question is whether procedures that 
are otherwise serviceable should be distorted, in an attempt to make the 
application of those procedures more objective. We are not persuaded of 
the feasibility of such an effort.5¢ 

Another question is whether it will help to detect discrimination if 
the process becomes more open. That we will presently address. 

A third question goes to the extent to which courts should defer to 


university process and judgments, when the law is invoked to remedy 
perceived discrimination. This we will attempt to put in context in Part V. 

Cases arising from discrimination claims have been the principal 
testing-ground for the topics of the rest of this report. 


IV. CONFIDENTIALITY CLAIMS IN TENURE DECISIONS 


An open setting for teaching and research, like the American univer- 
sity, should be one where open decision-making is also prized. Good per- 





55 The commentary is, understandably, voluminous. References are collected in 
Cooper, supra note 54. 

Nor did the committee consider discrimination on account of age, forbidden by the 
Age Discrimination in Employment Act of 1967, 29 U.S.C. § 621 et seq. See Lefwich 
v. Harris-Stowe State College, 702 F.2d 686 (8th Cir. 1983) (reorganization of college in- 
tended to reduce number of tenured faculty violated ADEA). Note that the court con- 
sidered disparate impact analysis appropriate in an age discrimination case. 

56 See Zahorik v. Cornell University, 729 F.2d 85, 96 (2d Cir. 1984), where the 
court (per Winter, C.J.) sustained an award of summary judgment against four women 
who were denied tenure, concluding that: 

A decentralized decision-making structure founded largely on peer judgment 

is based on generations of almost universal tradition stemming from considera- 

tions as to the stake of an academic department in such decisions and its superior 

knowledge of the academic field and the work of the individual candidate. It 
would be a most radical interpretation of Title VII for a court to enjoin use of 

an historically settled process and plainly relevant criteria largely because they 

lead to decisions which are difficult for a court to review. 
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sonnel administration, especially in public institutions, in recent years 
has come to allow faculty members to have access to much of their files, 
including systematic evaluations of teaching performance from students 
and colleagues. Yet there remain areas where confidentiality is the norm. 
The deliberations and votes of committees and boards charged with deci- 
sions to reappoint and to confer tenure; the sources and content of solicited 
appraisals of the candidate and her work; these are still zealously 
safeguarded. The rationale is that confidentiality promotes candor. Selec- 
tion based on merit depends absolutely on honest expressions of opinion. 
It is widely believed that critical judgments will be inhibited if they will 
be made known to the candidate who is a colleague either on a campus 
or within a discipline. Furthermore, it is not unthinkable that a referee 
will be haled into court and called upon to defend his opinion and his 
freedom from prejudice. This prospect must have a chilling effect on many 
people. 

These are, in quickest outline, policy arguments that are endlessly 
debated and balanced. When a faculty member goes to court, pleading 
that due process has been denied or discrimination practiced, a heavy 
thumb is laid on the scale; the law’s ancient demand for every man’s 
testimony, made more weighty nowadays by the voracious reach of com- 
pelled discovery. Confidentiality crumbles if the information sought is 
plausibly relevant, unless a privilege to withhold can be interposed. Is 
there such a privilege? 

Three recent cases neatly bracket the range of response. [Lee, 1982-83.] 
In Re Dinnan*’ was the dramatic episode of the University of Georgia pro- 
fessor who, in an alleged sex discrimination case, served time for con- 
tempt of court rather than reveal his vote in a tenure committee. Compul- 
sion do to so, he said, would infringe his and the University’s academic 
freedom. The Fifth Circuit Court of Appeals coldly rejected any claim of 
privilege if tenure evaluation ‘‘can be shown to have been used as a 
mechanism to obscure discrimination.’’5* 

In the next case, Gray v. Board of Higher Education,*® a plaintiff 
charging race discrimination also called for the votes in a tenure commit- 
tee. The Second Circuit Court of Appeals recognized the arguments for 
confidentiality, but found them wanting, as against the plaintiff’s need 
to know, when Gray had not been given any reasons for the denial. Then, 
endorsing the AAUP’s advocacy of a statement of reasons and an appeal 
channel (the latter was available), the Court said, ‘‘Future decisions sup- 
ported by a detailed statement of reasons given to the faculty member on 
request will be shielded from routine discovery.’’®° 





57 661 F.2d 426 (5th Cir. 1981), cert. denied sub nom. Dinnan v. Blaubergs, 457 
U.S. 1106 (1982). 

58 Jd. at 431 (quoting Kunda v. Muhlenberg College, 621 F.2d 532, 547-48 (3d Cir. 
1980)). 

59 692 F.2d 901 (2d Cir. 1982). 

60 Id. at 908. 
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In the third case*: the federal Equal Employment Opportunity Com- 
mission (EEOC) was seeking to enforce a subpoena, on the complaint of 
a black economist denied tenure at Notre Dame. The EEOC demanded 
not only the complainant’s personnel file, but also those of the entire 
economics department. The University sought protection in deleting all 
identifying references in appraisals of the candidate and his colleagues. 
The Seventh Circuit Court of Appeals, in allowing extensive protective 
orders, declared that, ‘‘It is clear that the peer review process is essential 
to the very lifeblood and heartbeat of academic excellence. . . . Moreover, 
it is evident that confidentiality is absolutely essential to the proper func- 
tioning of the faculty tenure review process.’’®? It directed the District 
Court, which would have access to the complete files and to ‘‘redacted’’ 
ones, to disclose identities of participants in the process only on a show- 
ing of ‘‘particularized need’’, and added, ‘‘We foresee that the identities 
of the scholars would be released only under the most limited 
circumstances.’’®3 

This Committee believes that a qualified privilege of confidentiality 
should be recognized with respect to some aspects of the tenure review 
process (and also for decisions whether to renew probationary appoint- 
ments). In general, the approach taken by the Second Circuit commends 
itself.** We offer the following summary recommendations: 

1. Evaluations of teaching performance, and evaluations of service 
to the university or to other relevant constituencies, should ordinarily be 
available to the candidate. 

2. The substantive deliberations of tenure committees (of other faculty 
bodies), and the identification of votes, should ordinarily be privileged®* 
unless (a) an adequate statement of reasons has been requested and 
denied,** or (b) the candidate has otherwise established a prima facie case 
of discrimination, proof of which the court finds will be assisted by 
specified information. We note that the requirement of reasons parallels 
the obligation of a defendant in a discrimination action to respond to a 
prima facie case with articulated reasons. 





61 Equal Employment Opportunity Comm’n v. University of Notre Dame, 715 F.2d 
331 (7th Cir. 1983). 

62 Id. at 336. 

63 Id. at 339. 

6 Compare J. Gregory, Secrecy in University and College Tenure Deliberations: Plac- 
ing Appropriate Limits on Academic Freedom, 16 U.C.D. L. REv. 1023 (1983) (opposes 
confidentiality) with Note, Preventing Unnecessary Intrusions on University Autonomy: 
A Proposed Academic Freedom Privilege, 69 Cauir. L. Rev. 1538 (1981). 

65 State ‘‘sunshine’’ laws are rapidly encroaching on privacy of meetings in public 
institutions. University of Alaska v. Geistauts, 666 P.2d 424 (Alaska 1983) (tenure com- 
mittee meetings must be open on professor’s request; related cases collected at 427, n.3); 
Wood v. Marston, 442 So.2d 934 (Fla. 1983) reversing 425 So.2d 582 (Fla. Dist. Ct. App. 
1982) (meetings of search committee for law school dean must be open). At Indiana Univer- 
sity, faculty members will now have access to evaluative material in their files, with sources 
disclosed. Chron. Higher Educ., Jan. 18, 1984, at 3. 
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3. Reasons for non-retention should initially be disclosed only to the 
requesting candidate, who may choose not to pursue the matter further. 

4. Evaluations of candidates’ research and publications, if solicited 
under an expectation of confidentiality (which of course the referee may 
waive), should ordinarily be privileged. The court should administer this 
privilege by having in camera access to the documents. Sometimes 
disclosure of the substance of the evaluations, without disclosing their 
source, will be sufficient.*? The court may order further disclosure if the 
plaintiff makes a showing that (a) the referee was biased and (b) the per- 
son soliciting the reference knew or should have known of the referee’s 
bias. 

5. When the subpoena or discovery reaches beyond the candidate to 
his colleagues’ files, as in EEOC v. Notre Dame, the potential breaches 
of confidentiality are magnified. They may be avoided by considerations 
of relevancy. In Lieberman v. Gant®* the Second Circuit, in a comprehen- 
sive opinion by Judge Friendly, held that the University of Connecticut 
had made a strong case that it acted fairly in denying tenure. According- 
ly, the trial court prop: sly refused to embark upon comparisons with the 
qualifications of others who had been granted tenure in the English 
Department.®® 

6. External referees are entitled to special consideration. Especially 
in research universities where the candidate’s standing in the scholarly 
discipline, not just among his local colleagues, needs to be established, 
these opinions are essential. But responding to them is, for senior pro- 
fessors, an arduous responsibility. It should not be unnecessarily burdened 
with the risk of involvement in litigation. If that happens the referee may 
be impelled to seek independent legal advice. Both the requesting univer- 
sity and the referee’s own institution ought to offer assistance and indem- 
nification, unless the referee’s own conduct was gravely derelict. 


V. JUDICIAL REVIEW OF TENURE DECISIONS 


We have now surveyed four major aspects of tenure decisions, with 





86 If final decision-makers (provosts, presidents, governing boards) reject a final recom- 
mendation by faculty peer groups, reasons should follow that judgment, both in the can- 
didate’s interest and in recognition that the faculty peer group is owed an explanation 
for the contrary outcome. 

87 This is apparently the practice at the University of California. Lynn v. Regents, 
656 F.2d 1337, 1348 n.16 (9th Cir. 1981). The Lynn case is helpful in warning that in 
camera submissions cannot be used as evidence. It generally tilts against confidentiality, 
but is complicated by the fact that confidentiality had already been breached by the 
disclosure to plaintiff of a minority report from the tenure committee. 

Quaere, how does plaintiff reach the referee’s bias without knowing his identity? 
Perhaps one can have a choice: identity or summary, but not both at the same time. 

68 630 F.2d 60 (2d Cir. 1980). 

6° Cf. Jepsen v. Florida Board of Regents, 610 F.2d 1379 (5th Cir. 1980) (evaluation 
forms of colleagues to be disclosed to plaintiff, but with protective orders). 
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major emphasis on appropriate procedures. On the critical decisions to 
continue a teacher through the probationary period, and near its close 
to confer tenure or not, the current state of federal constitutional law im- 
poses few due process imperatives; but there are other sources of state 
law that can be invoked to advance the goals of clarity, consistency, and 
fairness. On the successive topics of tenure termination, discrimination, 
and. confidentiality, we have observed a rapidly developing texture of 
statute and decisional law, all of which brings a growing number of cases 
to the courts. It remains to comment on the attitudes that courts, especial- 
ly federal courts, bring to disputes about tenure. 

For a long time the courts had little to say about such matters. On 
the one hand, tenure itself was viewed as a rather hazy academic custom.”° 
On the other, courts were reluctant to intervene in the internal affairs of 
the private colleges that once were predominant.” As claims of public 
employment rights forced themselves to attention, and were then vastly 
accelerated by the civil rights legislation, courts backed off in another 
direction, one of deference to academic freedom and academic autonomy. 
These are admirable icons to which to defer, but they were of little solace 
to suitors who could not get relief from what they asserted were arbitrary 
or discriminatory decisions. 

The deferential attitude is exemplified by a Second Circuit decision 
of 1974, Faro v. New York University. Rejecting a Title VII claim, the 
court declared, ‘‘Of all fields, which the federal courts should hesitate 
to invade or take over, education and faculty appointments at a Univer- 
sity level are probably the least suited for federal court supervision.’’72 
But only four years later Faro was essentially repudiated. In Powell v. 
Syracuse University, the court said that ‘‘the commonsense position we 
took in Faro, namely that courts must be ever-mindful of relative institu- 
tional competences, has been pressed beyond all reasonable limits, and 
may be employed to undercut the explicit legislative intent of the Civil 
Rights Act of 1964 . . . we do not rely on any such policy of self-abnegation 
where colleges are concerned.’’73 

The Powell opinion, with its concern for limits of competence and 
civil rights, represents what is now the dominant pattern, into which con- 
cern for academic freedom is also woven. 

Commentators who are dismayed because most discrimination plain- 
tiffs still lose contend that the courts should be still more aggressive in 
penetrating the ivory tower, which they think would be revealed as more. 
like Bluebeard’s castle. They say that regard for academic freedom, a pro- 





7° “Its vaporous objectives, purposes, and procedures are lost in a fog of nebulous 
verbiage.’” Worzella v. Board of Regents, 77 S.D. 447, 449, 93 N.W.2d 411, 412 (1958). 

71 Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819). 

72 502 F.2d 1229, 1231-32 (2d Cir. 1974). 

73 580 F.2d 1150, 1153 (2d Cir. 1978), cert. denied 439 U.S. 984 (1978). 
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per object of judicial solicitude, is misplaced when, for example, courts 
thwart complainants by protecting confidentiality.” 

It is true that the core of academic freedom lies elsewhere. When Chief 
Justice Warren described it so eloquently—‘‘Teachers and students must 
always remain free to inquire, to study and to evaluate, to gain maturity 
and understanding; otherwise our civilization will stagnate and die’’”>—he 
probably was not thinking of committee votes. To be sure, Justice 
Frankfurter in another famous dictum included the right to determine 
‘‘who may teach,’’ as one of the four essential freedoms of the university. 
But the right was ‘‘to determine for itself on academic grounds.’’’® If the 
grounds are not academic, they can hardly be shielded from scrutiny. 

The matters this report has been discussing are better viewed, we sug- 
gest, as lying among the layers of autonomy that protect the core of 
academic freedom.”’ These layers are tough, but they are not impenetrable. 
We suggest these percepts with respect to the reach of the judicial role: 

1. When a rejected probationer complains that he (or she) was let go 
arbitrarily, his opportunity to make use of his own academic freedom is 
diminished, and it is especially within the competence of courts to come 
to his assistance by promoting fair procedures. 

2. When a tenured faculty member is threatened with dismissal, fair 
procedures mean full adversarial due process; couris are surely compe- 
tent to decree that. 

3. When a woman or a minority faculty member invokes the federal 
or state laws against discrimination, the courts are obliged to hear the 
case. They should and do employ modes of proof and standards of review 
that are used in other professional settings. At the same time, recognition 
of a layer of autonomy in academic cases includes recognition of the right 
to be wrong—provided that what may appear to be a wrong decision is 
made for honest reasons free of discrimination. These reasons may be com- 
pelled by constrained resources, or flow from the pursuit of excellence. 

4. Even when the decision is legally suspect, the layer of autonomy 
should also include some deference to academic processes. A successful 
complainant of course is entitled to damages, and if it is feasible to 
reinstatement; [Duerr, 1980-81.] but a few decisions have gone further 
and have commanded that the complainant be given tenure.”* Unless it 





74 E.g., Cooper, supra note 54; Gregory, supra note 64. Cf. H. Tepker, Title VII, 
Equal Employment Opportunity, and Academic Autonomy: Toward a Principled Deference, 
16 U.C.D. L. Rev. 1047 (1983). 

75 Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957). 

76 354 U.S. at 263 (emphasis added) (concurring). 

77 See Note, Title VII on Campus: Judicial Review of University Employment Deci- 
sions, 82 CoLum. L. REv. 1206 (1982); M. Finkin, On ‘‘Institutional’’ Academic Freedom, 
61 Tex. L. REv. 817 (1983). 

78 Ford v. Nicks, No. 77-3202 (unreported, E.D. Tenn. May 11, 1982), appeal pending, 
Sixth Circuit Court of Appeals; Claim of DeBeau-Melting, Special Master’s Report, Jan. 
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is objectively clear that the probationer is entitled to tenure’® this comes 
close to usurping the college’s function. A complainant is entitled to a 
decision that is free of bias and that is not arbitrary, but that purified deci- 
sion may not inevitably lead to a conferral of tenure. We suggest that 
ordinarily a remand, with directions to empanel an ad hoc committee if 
need be, should suffice to cure the defective process. 

In conclusion, we urge upon the higher education community the 
simple truth that it can heal itself. Its members are supposed to be a cut 
above the society at large in their training, their commitment to rational 
discourse, their ethical obligations. Administrators and faculty pursue 
similar goals. Notwithstanding, in the tenure process, differences are 
bound to arise. As Judge Friendly observed, ‘‘Denial of tenure, after six 
years of employment in a university department, is necessarily a traumatic 
experience.’’®° But it need not (and ordinarily does not) become a litigious 
one. The academy has in its own hands the tools to achieve clarity, con- 
sistency, and fairness. 
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30, 1984 (pending before the District Court); an episode in the complex proceedings under 
the consent decree in Rajender v. University of Minnesota (D. Minn. 1982) 546 F. Supp. 
158 ($2,000,000 fees and costs to plaintiff's attorneys). Cf. Note, Tenure and Partnership 
as Title VII Remedies, 94 Harv. L. Rev. 457 (1980). 

7° As may have been the situation in Kunda v. Muhlenberg College, 621 F.2d 532 
(3d Cir. 1980) (tenure to be conferred if plaintiff got Master’s degree). 

80 Leiberman v. Gant, 639 F.2d 60, 70 (2d Cir. 1980). He continued, ‘‘But it is a 
simple fact of university life that not every appointee . . . can be given tenure... . 
To award tenure to marginally qualified candidates would block the road to advancement 
for more highly qualified prospects who may be coming down the tenure track in the 
future and seriously impair a university’s quest for excellence as distinguished from mere 
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FEDERAL ANTITRUST ISSUES 
AFFECTING INSTITUTIONS OF 
HIGHER EDUCATION: AN OVERVIEW 


WENDY T. KirBy* 
I. INTRODUCTION 


Historically, antitrust law has not been an area of major concern for 
colleges and universities. Until recently, those few courts which addressed 
the issue seemed to agree that ‘‘the proscriptions of the Sherman Act were 
‘tailored . . . for the business world,’ not for the noncommercial aspects 
of the liberal.arts and the learned professions.’’! While a handful of 
reported cases reflect challenges to anticompetitive practices in such com- 
mercial activities as the operation of university bookstores,? and a great 
debate has been waged over the appropriate antitrust treatment of college 
sports,’ until recently little attention has been given to the antitrust 
implications of the day-to-day operations of a college or university. 
Increasing competition for students, and an increasing perception that 
colleges or universities have characteristics of a ‘‘business,’’ make it more 


difficult than ever to draw bright lines between the ‘‘commercial’’ or “‘non- 
commercial’’ activities of such institutions, and suggest the likelihood 
of increased antitrust activity. 

The purpose of this article is to alert college and university counsel 
to the federal antitrust issues that have arisen or that may possibly arise 
for the undergraduate institution.* Section I discusses the historical treat- 





* Associate, Hogan and Hartson, Washington, D.C.; B.A. 1972 Louisiana State 
University; J.D. 1979 Georgetown University Law Center. Prior to entering law school, 
the author held various positions with the Association of American Colleges in Washington, 
D.C. and Concordia College in Moorhead, Minnesota. 

The author wishes to thank Robert F. Leibenluft, Lee E. Berner, Gregory S. Crespi, 
and Brad Saxton for their contributions to this article. 

1 Marjorie Webster Junior College, Inc. v. Middle States Ass’n of Colleges and Secon- 
dary Schools, Inc., 432 F.2d 650, 654 (D.C. Cir.), cert. denied, 400 U.S. 965 (1970) (citing 
Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 141 (1961)). 

2 See, e.g., Sunshine Books v. Temple University, 697 F.2d 90 (3d Cir. 1982). 

3 Most notable is the Supreme Court’s recent decision striking down the television 
plan the National Collegiate Athletic Association used to regulate the conditions under 
which the football games of its member institutions could be televised. See NCAA v. 
Board of Regents, 104 S. Ct. 2948 (1984). 

4 Because certain activities undertaken by graduate or professional schools may 
restrict entry into or otherwise affect the particular professions in question, they raise 
numerous antitrust concerns not faced by the typical undergraduate institution. See, e.g., 
First, Competition in the Legal Education Industry (I and II), 53 N.Y.U.L. Rev. 311 (1978), 
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ment of nonprofit entities under the antitrust laws, from the Supreme 
Court’s early suggestions that nonprofit institutions might be immune from 
antitrust scrutiny to that Court’s recent decisions holding that they are 
not. After a brief review of the general federal antitrust laws and prin- 
ciples, Section III focuses on the areas in which antitrust issues have 
already arisen, and suggests areas of possible future concern for colleges 
and universities. Section IV then discusses the extent to which certain 
institutions or activities may be exempt from antitrust scrutiny. The article 
concludes with a bibliography of law review articles and other secondary 
sources which may be of use to college or university counsel in addressing 
these issues. 


Il. Are COLLEGES IMMUNE FROM ANTITRUST SCRUTINY 
BECAUSE OF THEIR ‘‘NONPROFIT’’ OR ‘‘NONCOMMERCIAL’’ CHARACTER? 


As early as 1940, the Supreme Court suggested that the federal 
antitrust laws were not intended to reach the activities of noncommercial 
entities. According to the Court, ‘‘[t]he end sought [by the Sherman Act] 
was the prevention of restraints to free competition in business and com- 
mercial transactions . . . .”"> Approximately twenty years later, the Court 
again suggested that ‘‘the [Sherman] Act is aimed primarily at combina- 
tions having commercial objectives and is applied only to a very limited 


extent to organizations, like labor unions, which normally have other 
objectives.’’® It was at least in part in reliance on these statements that 
the United States Court of Appeals for the District of Columbia Circuit 
refused, in a 1970 decision, to apply the Sherman Act to the allegedly 
anticompetitive conduct of a regional educational accrediting association, 





54 N.Y.U.L. Rev. 1049 (1979). This article does not attempt to address these issues. 

Nor does this article address the application of state antitrust laws to educational 
institutions. While many state laws parallel the federal statutes, in some cases conduct 
which is permitted by federal law may be considered illegal by a state. Moreover, even 
where state and federal laws address the same form of conduct, available remedies may 
differ. See ABA Section of Antitrust Law, State Antitrust Laws (1974). 

5 Apex Hosiery Co. v. Leader, 310 U.S. 469, 493 (1940) (emphasis added). 

® Klor’s v. Broadway-Hale Stores, Inc., 359 U.S. 207, 213 n.7 (1959) (citations 
omitted) (emphasis added). 

As early as 1943, however, the Supreme Court indicated that ‘‘nonprofit’’ and ‘‘non- 
commercial’ are not synonymous. In American Medical Association v. United States, 317 
U.S. 519 (1943), the Court upheld the convictions of the American Medical Association 
and the Medical Society of the District of Columbia for, inter alia, conspiring to prevent 
Group Health, a nonprofit corporation organized by Government employees to provide 
medical care and hospitalization on a risk-sharing prepayment basis, from carrying out 
its objectives. Although the Court expressly declined to address whether a physician’s 
practice of his profession constitutes ‘‘trade,’’ it did hold that Group Health was ‘‘engaged 
in business or trade,’’ despite its nonprofit, cooperative nature. Id. at 527-28. Several 
years later, however, in United States v. Oregon Medical Society, 343 U.S. 326 (1952), 
the Court, in dicta, recognized the distinction between the professions and ‘‘ordinary com- 
mercial matters,’’ noting that ‘‘forms of competition usual in the business world may 
be demoralizing to the ethical standards of a profession.’’ Id. at 336. 
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stating that the Sherman Act was meant to apply to the ‘‘business world’”’ 
rather than to the ‘‘noncommercial aspects of the liberal arts and the 
learned professions.’’? Similarly, in Donnelly v. Boston College,® the 
United States Court of Appeals for the First Circuit stated in dicta that 
a rejected law school applicant’s suit against five law schools which 
allegedly denied him admission may have been deficient ‘‘since defen- 
dants’ law school activities do not have ‘commercial objectives. . . .’’’® 

It is now beyond question, however, that nonprofit status, standing 
alone, is insufficient to confer blanket immunity from the antitrust laws.1° 
The more difficult question is the extent, if any, to which an entity’s ‘“‘non- 
commercial’ or ‘‘public service’’ objectives may affect the degree of 
antitrust scrutiny to be applied to its allegedly anticompetitive activities. 
Although this question has been addressed in a series of recent Supreme 
Court decisions, most of which have involved the learned professions, 
no clear answer has yet emerged. 


For example, in Goldfarb v. Virginia State Bar,’1 the Supreme Court 
condemned a county bar association’s rule prescribing minimum fees for 
legal services, rejecting the bar association’s argument that learned pro- 
fessions are exempt from antitrust sanctions because they are not in ‘‘trade 
or commerce.’’!2 The Court also stated that ‘‘the nature of an occupation, 
standing alone, does not provide sanctuary from the Sherman Act, nor 


is the public service aspect of professional practice controlling in deter- 
mining whether § 1 includes professions.’’!? 

Nevertheless, the Court qualified this conclusion in an oft-cited foot- 
note, stating: 


The fact that a restraint operates upon a profession as distinguished from 
a business is, of course, relevant in determining whether that particular 
restraint violates the Sherman Act. It would be unrealistic to view the prac- 
tice of professions as interchangeable with other business activities, and 
automatically to apply to the professions antitrust concepts which originated 
in other areas. The public service aspect, and other features of the profes- 
sions, may require that a particular practice, which could properly be viewed 
as a violation of the Sherman Act in another context, be treated differently. 


We intimate no view on any other situation than the one with which we 
are confronted today.’ 





7 Marjorie Webster Jr. College, 432 F.2d at 654. 

8 Donnelly, 558 F.2d 634 (ist Cir.), cert. denied, 434 U.S. 987 (1977). 

® Id. at 635. The Court did not reach this question, however, since the plaintiff’s 
failure to rebut the law schools’ affidavits that there was no conspiracy was sufficient 
to support entry of summary judgment. 

10 See, e.g., American Soc’y of Mechanical Eng’rs Inc. v. Hydrolevel Corp., 456 
U.S. 556, 576 (1982). 

11 421 U.S. 773 (1975). 

2 Id. at 787. 

13 Td. (citation omitted). 

4 Id. at 788-89 n.17. 
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In this footnote, the Supreme Court implied that even though an entity’s 
noncommercial objectives are insufficient to exempt otherwise 
anticompetitive practices from the antitrust laws, they would justify 
scrutiny under the “‘rule of reason”’ rather than the per se rule.‘5 Numerous 
lower court decisions have since endorsed this approach.*® 
Nevertheless, in National Society of Professional Engineers v. United 
States,17 the Supreme Court appeared to take a limited view of the 
relevance of public safety or other noncommercial concerns, stating that 
‘“‘the cautionary footnote in Goldfarb . . . cannot be read as fashioning 
a broad exemption under the Rule of Reason for learned professions.’’** 
In that case, the Court rejected the argument that the society’s ban on 
competitive bidding was reasonable because the practice of awarding 
engineering contracts to the lowest bidder, regardless of quality, would 
be dangerous to public health and safety.1® Rather, the Court stated that 
a rule of reason inquiry is confined to a consideration of the impact of 
the challenged practices on competition.?° Thus, while the Court did not 
reach the question of whether public safety or other noncommercial con- 
siderations would justify application of the rule of reason in place of the 
per se rule, it did suggest that when the rule of reason is applied, such 
noncommercial considerations may not be weighed into the balance.?* 





18 See infra notes 62-68 and accompanying text. Most allegedly anticompetitive con- 
duct is judged under the rule of reason, which weighs the procompetitive and 
anticompetitive effects of such conduct to determine whether any resulting restraint on 
trade is ‘‘unreasorable.’’ Some forms of conduct, however, such as price-fixing, are con- 
sidered to be unreasonable by their very nature, and are held per se illegal without regard 
to the defendants’ motives or justifications. 

16 See, e.g., Gunter Harz Sports, Inc. v. United States Tennis Ass’n, 665 F.2d 222, 
223 (8th Cir. 1981) (rule of reason applied to actions of private, nonprofit regulating body 
and its regulation banning certain type of tennis racket from use in sanctioned tournaments); 
Hennessey v. NCAA, 564 F.2d 1136, 1151-52 (5th Cir. 1977) (NCAA is not entitled to 
a total exclusion from antitrust regulations on grounds that it is a nonprofit educational 
venture; rule of reason applied); Association for Intercollegiate Athletics for Women v. 
NCAA, 558 F. Supp. 487, 494-95 (D.D.C. 1983), aff'd, 735 F.2d 577 (D.C. Cir. 1984) (with 
respect to eleemosynary organizations, claims of unlawful restraints of trade are judged 
under the rule of even when restraints are patent); Warner Amex Cable Communications, 
Inc. v. American Broadcasting Cos., 499 F. Supp. 537, 545 (S.D. Ohio 1980) (‘‘a practice 
that would be declared invalid per se if it occurred in a purely commercial context should 
not be subject to a per se rule in the context of singularly integrated); commercial and 
educational activities with which no court has had considerable experience’’ Veizaga v. 
National Bd. for Respiratory Therapy, 1977-1 Trade Cas. (CCH) 4 61,274, at 70,870 (N.D. 
Ill. 1977) (if the Court finds ‘‘activity to be noncommercial, it should then apply a rule 
of reason analysis’). See also, Note, Antitrust and Nonprofit Entities, 94 Harv. L. REv. 
802, 809 (1981); Note, Tackling Intercollegiate Athletics: An Antitrust Analysis, 87 YALE 
L.J. 655, 666-67 (1978). 

17 435 U.S. at 679. 

8 Id. at 696. 


~ 


~ 


° Id. at 694, 696. 
20 Id. at 694-95. 
21 Id. at 696. 
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In its 1982 decision in Arizona v. Maricopa County Medical Society,?? 
the Supreme Court once again addressed these issues, confirming that 
a defendant’s nonprofit status is insufficient, standing alone, to shield 
it from liability on a per se theory. In that case, the Court found that the 
Maricopa Foundation for Medical Care, a nonprofit corporation, had com- 
mitted a per se violation of Section 1 of the Sherman Act by setting max- 
imum fees that member physicians could claim in payment for services 
provided under certain insurance plans.2 The Court distinguished 
Goldfarb and National Society of Professional Engineers on the ground 
that the defendants in those cases had argued ‘‘that the quality of the pro- 
fessional service that their members provide [was] enhanced’’ by their 
otherwise anticompetitive activities, whereas the price restraints in 
Maricopa had nothing to do with any ‘‘public service or ethical norms.’’24 
Thus, after Maricopa, the extent to which the ‘‘public service’ or other 
noncommercial objectives of activities undertaken by a nonprofit defen- 
dant might affect the application of the antitrust laws to those activities 
remains an open question. 

The Supreme Court’s majority opinion in National Collegiate Athletic 
Association v. Board of Regents?5 provided little guidance on how the 
Court will approach this question in the future. In NCAA, the Court applied 
a rule of reason rather than a per se analysis to judge the legality of the 
NCAA’s plan for televising college football games of its member institu- 
tions for the 1982-1985 seasons. The Court specifically stated, however, 
that it was not basing its decision to apply the rule of reason ‘‘on the 
fact that the NCAA is organized as a nonprofit entity.’’?* (Indeed, the NCAA 
had not relied on its nonprofit character as a basis for reversal).2” Rather, 
the Court based its decision not to apply the per se rule on its conclusion 
‘that this case involves an industry in which horizontal restraints on com- 
petition are essential if the product is to be available at all.’’2* While the 
Court did discuss the ‘‘procompetitive’’ effects of rules designed to 
preserve the link between college football and the ‘‘academic tradition,’’29 





457 U.S. 332. 

Id. at 349. 

Id. 

104 S. Ct. 2948. 

Id. at 2960. See infra notes 104-107 and accompanying text. 

27 Id. at 2960 n.22. The Court also emphasized that since the NCAA and its member 
organizations ‘‘are in fact organized to maximize revenues,”’ the economic significance 
of its nonprofit character is ‘‘questionable at best.’’ Id. at 2960. 

28 Id. at 2961. The Court referred to its earlier decisions in Broadcast Music, Inc. 
v. Columbia Broadcasting Sys. Inc., 441 U.S. 1 (1979) and Continental T.V., Inc. v. GTE 
Sylvania, Inc., 433 U.S. 36 (1977), noting that some types of restraints may increase 
aggregate output or otherwise be procompetitive. 

29 104 S. Ct. at 2961. As stated by the Court: 

[T]he NCAA plays a vital role in enabling college football to preserve its character, 
and as a result, enables a product to be marketed which might otherwise be 
unavailable. In performing this role, its actions widen consumer choice—not 
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the Court ultimately found the restraints in question to be anticompetitive 
under the rule of reason.?° 

In the dissenting opinion, Justice White, joined by Justice Rehnquist, 
criticized the majority opinion for treating intercollegiate athletics ‘‘as a 
purely commercial venture in which colleges and universities participate 
solely, or even primarily, in the pursuit of profits.’’ Justice White stated 
that the legitimate noneconomic goals of colleges and universities ‘‘should 
not be ignored in analyzing restraints imposed by associations of such 
institutions on their members. . . .’’*? Contrasting the ‘‘primarily non- 
economic values’’ pursued by educational institutions with the overriding 
commercial purpose of [the] day-to-day activities of engineers, lawyers, 
doctors, and businessmen*: the dissent suggested that these noncommer- 
cial values should always be considered in cases involving nonprofit educa- 
tional institutions: 


[N]either Professional Engineers nor any other decision of this Court sug- 
gests that associations of nonprofit educational institutions must defend their 
self-regulatory restraints solely in terms of their competitive impact, without 
regard for the legitimate noneconomic values they promote.*4 


Thus, the NCAA decision provides little specific guidance as to the 
treatment to be afforded colleges and universities under the antitrust laws. 
While it seems likely that future cases will apply the rule of reason 
whenever the activity in question is undertaken in furtherance of the educa- 
tional or public service goals of the institution, the Supreme Court still 
has not specifically endorsed this approach, and it remains unclear just 
where this line will be drawn. 


Ill. APPLICATION OF THE ANTITRUST LAWS TO 
COLLEGES AND UNIVERSITIES 
A. Overview of Applicable Laws and Principles 


1. Interstate Commerce Requirement 


A threshold requirement for establishing an antitrust violation is proof 
that the activities in question either are part of or affect interstate 
commerce.?> This may be established in one of two ways. First, the plain- 





only the choices available to sports fans but also those available to athletes— 
and hence can be viewed as procompetitive (footnote omitted). 

30 Td. at 2970. 

31 Id. at 2971 (White, J., dissenting). 

32 Id. at 2978 (White, J., dissenting). 

33 Id. (White, J., dissenting) (citing Gulland, Byrne & Steinbach, Intercollegiate 
Athletics and Television Contracts: Beyond Economic Justifications in Antitrust Analysis 
of Agreements Among Colleges, 52 FoRDHAM L. REV. 717, 728 (1984)). 

34 Id. 


35 This requirement is imposed by the Constitution, since the antitrust laws are 
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tiff may show that the defendant’s conduct is within the stream of interstate 
commerce.*¢ Alternatively, the plaintiff may show that the defendant’s 
conduct, although confined to one state, nonetheless affects interstate 
commerce.” While courts generally have construed this requirement quite 
liberally,3* it remains unclear whether a court may examine all the business 
activities of a defendant or only the particular conduct alleged to be 
unlawful.39 

A college or university may be found to be engaged in or affect 
interstate commerce in a number of ways: as a purchaser of supplies or 
services, as a seller of supplies or services, or in its role as an employer.*° 
The mere use of interstate supplies or solicitation of out-of-state 
‘‘customers,’’ however, may be insufficient to establish jurisdiction.*: In 





enacted pursuant to Congressional authority under the Commerce Clause. See United States 
v. South-Eastern Underwriters Ass’n, 322 U.S. 533, 558 (1944). Some form of ‘‘con. -rce’’ 
requirement is also expressly incorporated in most federal antitrust statutes. See, e.g., 
Sherman Act § 1, 15 U.S.C. § 1 (1982) (prohibiting conduct ‘‘in restraint of trade or 
commerce among the several states’); Sherman Act § 2, 15 U.S.C. § 2 (1982) (prohibiting 
monopolization of ‘‘any part of the trade or commerce among the several states’’); Clayton 
Act § 2 (Robinson-Patman Act), 15 U.S.C. § 13 (1982) (prohibiting price discrimination 
by ‘‘any person engaged in commerce’’); Clayton Act § 3, 15 U.S.C. § 14 (1982) (pro- 
hibiting exclusive dealing by ‘‘any person engaged in commerce’’). 

36 See, Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975) (state bar association’s 
schedule for fixing fees for title examinations within flow of commerce since a title 
examination is ‘‘an integral part’’ of an interstate transaction). 

37 See, United States v. Employing Plasterers Ass’n, 347 U.S. 186 (1954). 

38 For example, purchasing supplies from out-of-state has been held sufficient to 
establish an adverse effect on interstate commerce, Lease Lights, Inc. v. Pub. Serv. Co., 
701 F.2d 794, 799 (10th Cir. 1983), as has an entirely intrastate market division relating 
to a product produced out-of-state, Burke v. Ford, 389 U.S. 320, 322 (1967) (per curiam). 

39 In McLain v. Real Estate Bd., 444 U.S. 232 (1980), the Supreme Court held that 
an alleged conspiracy by New Orleans real estate brokers to fix commission rates was 
in commerce, noting that defendants’ brokerage activity had a substantial effect on com- 
merce rather than requiring the ‘‘more particularized showing of an effect . . . caused 
by the alleged conspiracy itself.’’ Id. at 242-43. Subsequent lower court cases have disagreed 
as to the proper interpretation of McLain. Compare Western Waste Serv. Sys. v. Univer- 
sal Waste Control, 616 F.2d 1094, 1097 (9th Cir.) cert. denied, 449 U.S. 869 (1980) (requisite 
impact on interstate commerce may be established by any of a defendant’s business activities 
independent of the violations), with Furlong v. Long Island College Hosp., 710 F.2d 922, 
925-26 (2d Cir. 1983) (plaintiff must allege sufficient facts to support inference that defen- 
dants’ activities infected by illegality can reasonably be expected to affect interstate com- 
merce) and Cordova & Simonpietri Ins. Agency v. Chase Manhattan Bank, 649 F.2d 36, 
45 (1st Cir. 1981) (effect on commerce must result from defendant’s unlawful conduct). 

40 See Wang, The Unbundling of Higher Education, 1975 Duke L.J. 53, 67 (1975) 
(general education programs of universities affect several national markets, ‘‘since most 
universities and colleges nationally attract students, obtain supplies, hire faculty, solicit 
alumni for contributions, sponsor paid-admission athletic competitions, and belong to 
interstate collegiate associations’’). 

41 See, e.g., Heille v. City of St. Paul, 671 F.2d 1134, 1136-37 (8th Cir. 1982) (pur- 
chase of equipment from out-of-state demonstrates only remote nexus to interstate com- 
merce); Diversified Brokerage Serv. v. Greater Des Moines Bd. of Realtors, 521 F.2d 1343, 
1347 (8th Cir. 1975) (participation of out-of-state clients in a few transactions of multiple 
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particular, the fact that some of a college’s students come from out of state 
probably will be insufficient, without more, to confer antitrust jurisdic- 
tion over otherwise local activities.42 Nevertheless, in Tarleton v. Meharry 
Medical College,*? the United States Court of Appeals for the Sixth Cir- 
cuit relied in part on the presence of out-of-state students to hold that 
a former medical college faculty member’s challenge to the college’s 
‘medical practice plan,’’ which regulated patient fees charged by salaried 
faculty members who conducted their own private practice in campus 
facilities, alleged a sufficient nexus with interstate commerce.*4 


2. Standing to Sue: Who Are the Potential Plaintiffs? 


Although the United States Department of Justice and the Federal 
Trade Commission are primarily responsible for antitrust enforcement, 
the largest number of antitrust actions are brought by private parties.*5 
A private party’s standing to sue for damages is governed by Section 4 
of the Clayton Act, which permits suit by ‘‘any person . . . injured in 
his business or property by reason of anything forbidden in the antitrust 
laws. . .’’ standards for obtaining injunctive relief appear in Section 16 
of the Clayton Act, which permits suit by ‘‘any person . . . threatened 
[with] loss or damage by a violation of the antitrust laws.’’4* In addition, 





listing service did not confer jurisdiction); Sun Valley Disposal Co. v. Silver State Disposal 
Co., 420 F.2d 341, 343 (9th Cir. 1969) (use of out-of-state supplies did not render local 
activity interstate). 

42 See Marston v. Ann Arbor Property Managers Ass’n, 422 F.2d 836, 837 (6th 
Cir.), cert. denied, 399 U.S. 929 (1970), (conspiracy to restrict local apartment construc- 
tion and raise rents had only incidental effect on students from out of state); Kallen v. 
Nexus Corp., 353 F. Supp. 33, 36 (N.D. Ill. 1973) (bar review course is purely local even 
though there may have been nationwide competition for students and defendants solicited 
applications from out-of-state students). 

43 717 F.2d 1523. 

44 Id at 1531. The court listed six ‘‘channels of interstate commerce’’ affected by 
the plan: (1) interstate recruitment and travel of Meharry students; (2) interstate recruit- 
ment and travel of physicians and other Meharry personnel; (3) collection of bills from 
out-of-state patients; (4) payment of patients’ bills through out-of-state insurance com- 
panies and the federal government; (5) purchases by Meharry of supplies and equipment 
in interstate commerce, and (6) transmission in interstate commerce of federal subsidies 
for Meharry other than payments of patient fees. 

45 See Annual Report of the Director of the Administrative Offices of the United 
States Courts—1983, at 128 (summarizing numbers of federal government and private 
antitrust cases commenced for selected fiscal years between 1960 and 1983). In 1983, 
for example, 1,287 antitrust suits were commenced in U.S. District Courts, only 95 of 
which were brought by the United States. Of those 95, 74 were criminal cases. 

46 15 U.S.C. § 15(a), 26 (1982)). For these purposes the phrase ‘‘the antitrust laws’’ 
encompasses both the Sherman and Clayton Acts. Clayton Act § 1, 15 U.S.C. § 12 (1982). 
The term ‘‘person’’ as used in the Clayton Act includes individuals, partnerships, states, 
cities, and other political subdivisions. See ABA ANTITRUST SECTION, ANTITRUST LAW 
DEVELOPMENTS at 386 & notes 14-17 2d ed. 1984 (collecting cases). 
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Section 4c of the Clayton Act authorizes any state attorney general to bring 
parens patriae actions to recover damages for antitrust injuries to persons 
residing in the state.*7 

The doctrine of standing to sue under the antitrust laws is exceedingly 
complex and is beyond the scope of this article. The Supreme Court’s 
recent decision in Associated General Contractors v. California State Coun- 
cil of Carpenters*® however, suggests that, at a minimum, the plaintiff 
must show that it is ‘‘a consumer [or] a competitor in the market in which 
trade was restrained.’’*° Thus, a college or university’s activities con- 
ceivably may be challenged by other educational institutions, suppliers, 
business competitors (such as competing bookstores or landlords), or even 
by individual students, faculty, or staff, assuming each could show the 
requisite injury to business or property. 

At least one court has held that faculty members do not have stand- 
ing under the antitrust laws on issues relating to their employment. In 
Gross v. University of Tennessee,*° two former full-time, tenured professors 
of medicine at the University of Tennessee Center for the Health Sciences 
challenged their dismissals for failure to sign agreements limiting the 
amount of outside income they could receive. Without addressing the 
merits of their antitrust claims, the court merely stated that the plaintiffs 
had demonstrated no right to relief under the antitrust statutes: ‘“The rela- 
tionship between the parties was simply that of employee-employer and 
the antitrust allegations do not lie under these circumstances.’’5! In 
Hennessey v. NCAA,*2 however, the Fifth Circuit held that two assistant 
athletic coaches had standing to challenge NCAA rules limiting the 
numbers of assistant coaches because ‘‘deprivation of work opportunities 
for employees would constitute an injury to their commercial interests. 

. .”’53 Moreover, at least one federal court of appeals following Associated 
General Contractors has held that a terminated employee suffered suffi- 
cient injury ‘‘to business or property’’ to confer standing under the Sher- 
man Act.54 


3. Substantive Bases of Potential Liability 


The principal federal antitrust laws which apply to most businesses 





15 U.S.C. § 15{c) (1982). 
103 S. Ct. 897 (1983). 
Id. at 909. 
448 F. Supp. 245 (W.D. Tenn. 1978), aff'd, 620 F.2d 109 (6th Cir. 1980). 
Id. at 249. But cf. Tarleton, 717 F.2d at 1531-32 (Court finds sufficient nexus 
between interstate commerce and activities of college limiting faculty members’ income 
from private medical practice; standing issue not before the court). 
52 Hennessey v. NCAA, 564 F.2d 1136 (5th Cir. 1977). 
53 Id. at 1147-48. 
54 Ostrofe v. H.S. Crocker Co., No. 77-3985 slip op. (9th Cir. Aug. 15, 1984), 47 
Antitrust & Trade Reg. Rep. (BNA) 382 (Aug. 23, 1984). 
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include the Sherman Act,55 the Clayton Act,5* the Robinson-Patman Act,>” 
and the Federal Trade Commission Act.5* The following is a brief sum- 
mary of the portions of those laws most likely to be of relevance to colleges 
and universities.5* 

Section 1 of the Sherman Act prohibits ‘‘[e]very contract, combina- 
tion, . . . [and] conspiracy in restraint of trade or commerce. . . .’’®° The 
first step in establishing a violation of section 1 is to show the existence 
of an agreement between two or more entities. The concept of concerted 
action is broadly construed; agreements to violate the antitrust laws need 
not be express, and may be inferred from a variety of circumstances.®! 

The courts have long recognized that section 1 does not literally pro- 
hibit every restraint of trade;®? rather, it prohibits only those contracts, 
combinations and conspiracies which impose an undue or unreasonable 
restraint on trade.*? As noted above, the courts have fashioned two distinct 
tests for making this determination.** Most forms of conduct are judged 
according to the rule of reason, under which the anticompetitive effects 
of an alleged restraint are weighed against its procompetitive effects to 
determine whether the restraint is reasonable. 

Other forms of conduct by their very nature are deemed to result in 
unreasonable restraints of trade, and are held to be per se illegal without 
any considerations of the supposed justifications for the restraint.®® 
Examples of conduct which is judged under the per se rule include 
agreements between competitors affecting price,** agreements between 





55 15 U.S.C. §§ 1-7 (1982). 

56 15 U.S.C. §§ 12-27 (1982). 

57 15 U.S.C. § 13 (1982) (codified as Clayton Act § 2). 

88 15 U.S.C. § 41-58 (1982). 

5° See note 4 supra. Other federal statutes that are unlikely to apply to colleges 
and universities include Sections 7 and 8 of the Clayton Act, 15 U.S.C. §§ 18, 18a (1982), 
which prohibit certain mergers and acquisitions, and interlocking directorates. 

se 15 U.S.C. § 1 (1982). 

61 See generally L. Sullivan, HANDBOOK ON THE LAW OF ANTITRUST 311-29 (1977). 

62 As Justice Brandeis so long ago observed, ‘‘Every agreement concerning trade, 
every regulation of trade, restrains.’’ Chicago Bd. of Trade v. United States, 246 U.S. 
231, 238 (1918). 

63 Standard Oil Co. v. United States, 221 U.S. 1, 60 (1911). 

64 See supra note 15 and accompanying text. 

65 National Soc’y of Professional Engineers v. United States, 435 U.S. 679, 692 
(1978); Northern Pacific Ry. v. United States, 356 U.S. 1, 5 (1958). 

66 United States v. Trenton Potteries Co., 273 U.S. 392, 401 (1927) (scheme among 
competitors to fix ultimate price of the product). A conspiracy to fix any element of the 
price is also per se unlawful. See Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643, 645 
(1980) (conspiracy among wholesalers to eliminate credit terms). The proscription against 
price fixing applies to services as well as goods. Goldfarb v. Virginia State Bar, 421 U.S. 
773, 782-83 (1975). In addition, the Supreme Court has recently confirmed that the per 
se rule applies to agreements setting maximum prices, as well as to those setting minimum 
prices. See Arizona v. Maricopa County Medical Soc’y, 457 U.S. 332, 348 (1982). 
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competitors to divide markets or allocate customers,®’ and group boycotts 
and other concerted refusals to deal.** The Supreme Court has, in some 
limited circumstances, declined to apply a per se rule to conduct which 
might literally appear to fall within one of these categories when courts 
have had little experience with the practices of a given industry®* or when 
industry conditions are such that the restraints in question are likely to 
have significant procompetitive effects.7° As discussed above, the non- 
commercial nature and purposes of institutions of higher education may 
also justify more favorable treatment than that accorded average commer- 
cial enterprises.71 





8? United States v. Topco Associates, Inc., 405 U.S. 596, 608 (1972); United States 
v. Sealy, Inc., 388 U.S. 350, 357-58 (1967). 

68 United States v. General Motors Corp., 384 U.S. 127, 145-46 (1966); Klor’s, Inc. 
v. Broadway Hale Stores, Inc., 359 U.S. 207, 212 (1959); Fashion Originators Guild of 
America v. FTC, 312 U.S. 457, 467-68 (1941). 

Although the Supreme Court has repeatedly stated that group boycotts are per se 
illegal, e.g., Maricopa, 457 U.S. at 344 n.15, the exact meaning of the term is unclear, 
and lower courts have employed a variety of theories to justify application of the rule 
of reason rather than the per se rule. Some courts have limited the per se rule to so-called 
classic boycotts “‘in which a group of competitors seek to benefit economically by excluding 
other competitors from the marketplace.’’ Larry V. Muko, Inc. v. Southwestern Pa. Bldg. 
& Constr. Trades Council, 670 F.2d 421, 429-30 (3d Cir.), cert. denied, 459 U.S. 916 
(1982); Smith v. Pro Football, Inc., 593 F.2d 1173, 1179-80 (D.C. Cir. 1978). See also 
Marrese v. Academy of Orthopaedic Surgeons, 706 F.2d 1488, 1495 (7th Cir. 1983) (boycotts 
are illegal per se only if used to enforce agreements that are themselves illegal per se), 
cert. granted, 52 U.S.L.W. 3920 (U.S. June 26, 1984) (No. 83-1427). 

Most courts have agreed that an exclusionary or anticompetitive purpose is an essen- 
tial element of an unlawful group boycott. Accordingly, some lower courts have applied 
the rule of reason to hold that boycotts designed to advance noncommercial goals do 
not violate section 1. See, e.g., Wilk v. American Medical Ass’n, 719 F.2d 207, 221 (7th 
Cir. 1983) (evidence that AMA’s alleged refusal to deal with chiropractors was prompted 
by ‘‘patient care motive’’ required application of rule of reason rather than per se rule); 
Kreuzer v. American Academy of Periodontology, 558 F. Supp. 683 (D.D.C. 1983) (associa- 
tion could limit highest degree of membership to those who worked full-time in speciality). 
Boycotts imposed by a noncommercial entity with a noncommercial purpose generally 
have been upheld. See Neeld v. National Hockey League, 594 F.2d 1297, 1300 (1979) 
(upholding NHL rule prohibiting players with vision in only one eye from playing, for 
safety reasons); Jones v. NCAA, 392 F. Supp. 295, 304 (D. Mass. 1975) (upholding col- 
legiate eligibility rules); Collegiate Athletic Placement Serv. v. NCAA, 1975-1 Trade Cas. 
4 60,117, at 65,266 (CCH) (D.N.J.), aff'd mem., 506 F.2d 1050 (3d Cir. 1974) (rule designed 
to promote amateurism in college sports by prohibiting athletes from using placement 
service upheld). But see United States v. National Ass’n of Broadcasters, 536 F. Supp. 
149, 167 (D.D.C. 1982) (court may not consider public interest values in judging legality 
of concerted refusal to deal). Moreover, a boycott designed exclusively to influence legisla- 
tion is not subject to the Sherman Act at all. See Missouri v. National Organization For 
Women, Inc., 620 F.2d 1301, 1312-16 (8th Cir.) cert. denied, 449 U.S. 842 (1980) (rely- 
ing on Eastern RR Presidents Conference v. Noerr Motor Freight, 365 U.S. 127 (1961). 

69 See Broadcast Music v. Columbia Broadcasting Sys., 441 U.S. 1, 9-10 (1979). 

70 NCAA v. Board of Regents, 104 S. Ct. at 2961-62 (1984); see Broadcast Music, 
441 U.S. at 23. 

71 See supra notes 5-34 and accompanying text. 
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Section 2 of the Sherman Act prohibits monopolization and attempts 
and conspiracies to monopolize.”2 Monopoly power is the power to con- 
trol market prices or to exclude competition within a given geographic 
area and product market.”? The mere possession of monopoly power is 
not illegal; even a dominant firm may compete.”* Rather, monopolization 
involves (1) the possession of monopoly power in the relevant market and 
(2) the willful acquisition or maintenance of that power ‘‘as distinguished 
from growth or development as a consequence of a superior product, 
business acumen, or historic accident.’’’5 Examples of the kinds of actions 
that have been held to be improper as a means of obtaining or maintain- 
ing a monopoly include predatory pricing,”* refusals to deal,”” and the 
use of monopoly power in one market to gain a competitive advantage 
in another.”® 

A defendant without monopoly power may also be liable for attempted 
monopolization or conspiracy to monopolize under section 2.79 

Section 3 of the Clayton Act prohibits sales made on condition that 
the buyer stop dealing with the seller’s competitors, when the effect may 
be ‘‘to substantially lessen competition or tend to create a monopoly in 
any line of commerce.’’*® The section applies not only to ‘‘exclusive deal- 
ing’’ arrangements, but also to the tie-ins, in which the seller requires 
the purchase of one product in order for the buyer to purchase a desired 
second product.*! 





72:15 U.S.C. § 2 (1982). 

73 American Tobacco Co. v. United States, 328 U.S. 781, 811 (1946). 

74 Berkey Photo Inc. v. Eastman Kodak Co., 603 F.2d 263, 274 (2d Cir. 1979), cert. 
denied, 444 U.S. 1093 (1980). 

75 United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). 

76 United States v. American Tobacco Co., 221 U.S. 106, at 182 (1911). 

77 United States v. Colgate & Co., 250 U.S. 300, 307 (1919). Refusals to deal by 
a monopolist may be legal, however, if undertaken for legitimate business purposes. See, 
e.g., Homefinders of America, Inc. v. Providence Journal Co., 621 F.2d 441, 443 (1st Cir. 
1980) (refusal by monopoly newspaper to print misleading advertising upheld); Interna- 
tional Rys. v. United Brands Co., 532 F.2d 231 (2d Cir.) cert. denied, 429 U.S. 835 (1976) 
(even if defendant had monopoly power, it was entitled to discontinue unprofitable opera- 
tions without liability). 

78 United States v. Griffith, 334 U.S. 100, 107-09 (1948); Berkey Photo, 603 F.2d 
at 275. 

7° In the majority of jurisdictions, an attempt to monopolize may be established 
by showing a specific intent to monopolize and a dangerous probability that the attempt 
will be successful. See, e.g., Richter Concrete Corp. v. Hilltop Concrete Corp., 691 F.2d 
818, 826 (6th Cir. 1982); United States v. Empire Gas Corp., 537 F.2d 296, 298-99 (8th 
Cir. 1976), cert. denied, 429 U.S. 1122 (1977). The Ninth Circuit has suggested that a 
‘dangerous probability of success’’ need not be shown. See Greyhound Computer Corp. 
v. IBM, 559 F. 2d 488, 504 (9th Cir. 1977), cert. denied, 434 U.S. 1040 (1978). 

The elements of conspiracy to monopolize are (1) the existence of a combination 
or conspiracy; (2) an overt act in furtherance of the conspiracy; (3) a substantial amount 
of commerce affected; and (4) specific intent to monopolize. See United States v. Yellow 
Cab Co., 332 U.S. 218, 224-26 (1947) 

80 15 U.S.C. § 14 (1982). 

81 Northern Pacific Ry. 356 U.S. at 5-6. Although the sale of two distinct products 
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A tying arrangement will generally be considered per se unlawful 
if the seller has sufficient market power in the market for the tying product 
to enable it to restrain trade in the market for the tied product, and a not 
insubstantial amount of interstate commerce in the market for the tied 
product is affected.*? The existence of such market power may be proven 
by showing that the seller has a dominant position in the market for the 
tying product,** or that the tying product is unique and thus gives the 
seller a special competitive or cost advantage over its competitors.* It 
may also be possible to establish market power by showing that a substan- 
tial number of purchasers have accepted the tie-in, and there are no logical 
explanations for this other than the seller’s market power.*> The ‘‘not 
insubstantial amount of commerce’’ element may be satisfied by showing 
that the dollar volume of sales in the tied product (to all purchasers, not 
just the particular plaintiff involved) is not de minimis.** 

It may also be necessary to show that the seller used its market power 
to force the purchaser to buy the tied product, which the purchaser would 
not otherwise buy, in order to establish a per se violation. Recently, in 
Jefferson Parish Hospital District No. 2 v. Hyde,*? the Supreme Court 
refused to apply the per se rule to strike down a hospital’s requirement 
that patients use only certain anesthesiologists, noting that there was no 
coercion since patients were free to use the services of other hospitals.*¢ 

Tying arrangements may also be challenged under section 1 of the 
Sherman Act, aid courts have held that the proof necessary to establish 
a per se violation under these two sections is identical.*® Even if not per 
se illegal, a tie-in may still be found unreasonable under a section 1 rule 
of reason analysis.°° Since section 3 of the Clayton Act only applies to 





is necessary to establish a tie-in, tying arrangements may involve leases as well. 15 U.S.C. 
§ 14 (1982); United Shoe Machinery Corp. v. United States, 258 U.S. 451, 465 (1922). 

82 See Jefferson Parish Hospital District v. Hyde, 104 S. Ct. 1551, 1560 (1984); Fortner 
Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495, 501-02 (1969) (Fortner I). 

83 See, e.g,. Moore v. Jas. H. Matthews & Co., 550 F.2d 1214 (9th Cir. 1977); In 
re Data General Corp. Antitrust Litig., 490 F. Supp. 1089, 1111 (N.D. Cal. 1980). Such 
market dominance may stem from the seller’s possession of a patent or copyright relating 
to the tying product. See Mid-America ICEE, Inc. v. John E. Mitchell Co., 1973-2 Trade 
Cas. { 74,681 (CCH) (D. Ore. 1973). A trademark, however, is only persuasive evidence 
of significant economic power. Carpa v. Ward Foods, 536 F.2d 39, 48 (5th Cir. 1976); 
see Susser v. Carvel Corp., 332 F.2d 505, 519-21 (2d Cir. 1964), cert. dismissed, 381 
U.S. 125 (1965); Siegel v. Chicken Delight, 448 F.2d 43, 50 (9th Cir. 1971), cert. denied, 
405 U.S. 955 (1972). 

84 See, e.g., Bell v. Cherokee Aviation Corp., 660 F.2d 1123, 1129 (6th Cir. 1981); 
In re Data General Corp., 490 F. Supp. at 1111-12. 

85 See Moore, 550 F.2d at 1216. 

86 Fortner I, 394 U.S. at 501. The Supreme Court has held dollar amounts as low 
as $60,800 to be ‘‘not insubstantial.’’ See United States v. Loew’s, Inc., 371 U.S. 38, 
49 (1962). 

87 104 S. Ct. 1551 (1984). 

88 Td. at 1566-67. 

89 See, e.g., Moore, 550 F.2d at 1214. 

90 See United States Steel Corp. v. Fortner Enterprises, Inc. 429 U.S. 610, 612 n.1 
(1977) (Fortner II). 
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commodities,*1 any tying claim involving services must be brought under 
section 1 of the Sherman Act. 

Exclusive dealing arrangements, in which a buyer agrees to purchase 
goods or services exclusively from one supplier, also may be challenged 
under both section 1 of the Sherman Act and section 3 of the Clayton 
Act, but are not considered to be per se unlawful.% 

The Robinson-Patman Act (section 2 of the Clayton Act),®? prohibits 
price discrimination in the sale of like or similar goods where the effect 
of such discrimination may be to substantially lessen competition or to 
tend to create a monopoly.% Both the seller and the buyer may be subject 
to liability for such actions: it is also unlawful ‘‘knowingly to induce or 
receive a discrimination in price’’ prohibited by the Act.°5 The Act does 
not apply, however, to purchases by nonprofit institutions ‘‘for their own 
use.’’96 

An even broader nonprofit exemption appears in Section 5 of the 
Federal Trade Commission Act, which prohibits unfair methods of com- 
petition and unfair or deceptive acts or practices in commerce.*”? The Com- 
mission’s jurisdiction extends only to persons, partnerships, and corpora- 
tions ‘‘organized to carry on business for [their] own profit or that of [their] 
members.’’°* The FTC Act does not provide for a private right of action, 
and the courts have held that such a right may not be implied. 


B. Potential Applications of the Antitrust Laws to Colleges and 
Universities 


1. Proprietary Activities 


Perhaps the most obvious areas of potential antitrust liability for 
colleges and universities are those in which they compete with traditional 
commercial businesses. For example, many colleges and universities offer 
textbooks and supplies, hospital and medical services, entertainment and 
other products and services to students and faculty members. In addition, 
many colleges and universities are investing in ordinary commercial 
businesses of all types. In these proprietary activities, colleges or univer- 
sities will in all likelihood be held fully subject to the antitrust laws.1°° 





% 15 U.S.C. § 14 (1982). 

82 Rather, a plaintiff must show that competition has been foreclosed in a ‘‘substantial 
share’ of the line of commerce affected. See Standard Oil Co. v. United States, 337 U.S. 
293, 314 (1949). 

93 15 U.S.C. § 13 (1982). 

%4 15 U.S.C. § 13(a) (1982). The Act does not apply to the sale of services. 

9° 15 U.S.C. § 13(f} (1982). 

%6 15 U.S.C. § 13c (1982). For discussion of this exemption, see infra notes 179-92 
and accompanying text. 

97 15 U.S.C. § 45 (1982). 

98 15 U.S.C. §§ 44-45 (1982). 

99 See, e.g., Holloway v. Bristol-Myers Corp., 485 F.2d 986, 997 (D.C. Cir. 1973). 

100 See, e.g., Sunshine Books, Ltd. v. Temple University, 697 F.2d. 90, 97 (3d Cir. 
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Anticompetitive practices in connection with these proprietary activities 
are likely to be subjected to scrutiny under the antitrust laws without regard 
to the nonprofit nature of the institutions as a whole. 

Many colleges and universities also offer subsidized housing and meal 
plans to students in competition with local providers of such services. 
Requiring students to purchase these services as a condition of enroll- 
ment could be attacked as an illegal tie-in under some circumstances,1°" 
although it seems doubtful that such an attack would be upheld. 


a. Sports 


The application of the antitrust laws to college sports has generated 
considerable controversy and commentary in recent years. Despite underly- 
ing goals of education and amateurism, college and university athletic 
programs have become a multi-million dollar enterprise. The collabora- 
tion of institutions, both through national organizations such as the NCAA 
and through the various regional conferences raises obvious concerns 
under section 1 of the Sherman Act. Various activities undertaken by 
individual schools may also be subject to antitrust attack.192 

NCAA. The NCAA places a number of restrictions on its member in- 
stitutions, including limitations on broadcast rights, student compensa- 
tion, and numbers of coaches, and academic eligibility rules.1°* Although 
the Supreme Court’s recent NCAA decision struck down the NCAA’s 
television plan as anticompetitive,’°* the Court’s discussion of the reasons 
for its decision to apply the rule of reason rather than the per se rule sug- 
gests that other activities of the NCAA may be treated leniently under 
the antitrust laws: 





1982), (vacating district court’s entry of summary judgment in favor of university and 
remanding for further proceedings); Pargas, Inc. v. Empire Gas Corp., 423 F. Supp. 199, 
222-23 (D. Md.) aff'd, 546 F.2d 25 (4th Cir. 1976) (granting preliminary injunction to 
prevent takeover which could be unlawful under antitrust laws; acquiring party was con- 
trolled by various entities, including University of Chicago); Pessin v. Keeneland Ass’n, 
45 F.R.D. 10, 15-16 (E.D. Ky. 1968) (denying summary judgment for defendants, including 
University of Kentucky Research Foundation, against charge that they conspired to pre- 
vent plaintiffs from acquiring horse farm and thus deprive them of their ability to engage 
in the thoroughbred horse auction sales business in Kentucky); Reid v. University of Minn., 
107 F. Supp. 439, 443 (N.D. Ohio 1952) (book wholesaler’s complaint charging universi- 
ty press with illegal price discrimination dismissed because press transacted no substan- 
tial business within the district). 

101 See American Nat’! Bank & Trust Co. v. Board of Regents, No. 83-C-3559 (N.D. 
Ill., filed May 31, 1983) (challenging Northern Illinois University’s policy requiring freshman 
to live on campus as violative of Sherman and Clayton Acts); see supra notes 80-91 and 
accompanying text. 

102 See Weistart, Antitrust Issues in the Regulation of College Sports, 5 J. Cou. & 
Univ. L. 77, 85-95 (1979) (hereinafter cited as Weistart) (discussing potential liability in 
each of these three areas). 

103 See Note, Tackling Intercollegiate Athletics: An Antitrust Analysis, 87 YALE L.]J. 
655, 658-62 (1978). 

104 NCAA v. Board of Regents, 104 S. Ct. at 2962-70. 
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What the NCAA and its member institutions market . . . is competition 
itself—contests between competing institutions. Of course, this would be 
completely ineffective if there were no rules on which the competitors agreed 
to create and define the competition to be marketed.'%5 


The Court went on to emphasize the link between college football and 
the ‘‘academic tradition’’: 


[T]he NCAA seeks to market a particular brand of football—college football. 
The identification of this ‘‘product’’ with an academic tradition differen- 
tiates college football from and makes it more popular than professional sports 
to which it might otherwise be comparable. . . .1% 


Finally, the Court recognized the ‘‘procompetitive’’ nature of many restric- 
tions imposed by the NCAA upon its members: 


[T]he integrity of the ‘“‘product’’ cannot be preserved except by mutual agree- 
ment; if an institution adopted . . . restrictions [such as restrictions on stu- 
dent compensation, and class attendance requirements] unilaterally, its 
effectiveness as a competitor on the playing field might soon be destroyed. 
Thus, the NCAA plays a vital role in enabling college football to preserve 
its character, and as a result enables a product to be marketed which might 
not otherwise be available. In performing its role, its actions widen con- 
sumer choice—not only the choices available to sports fans but also those 
available to athletes—and hence can be viewed as procompetitive.*°’ 


Lower courts considering the validity of NCAA actions have generally 
declined to find that they violate the antitrust laws,’°* although in at least 
one case the Fifth Circuit cautioned that it might have reached a different 
conclusion had there been more specific evidence of anticompetitive 
impact.'°® The Supreme Court’s NCAA decision this term confirms that 





Id. at 2961. 

Id. 

Id. (emphasis added). 

See, e.g., Hennessey v. NCAA, 564 F.2d 1136, 1154 (5th Cir. 1977) (upholding 
NCAA rule limiting the number of assistant coaches at member institutions); Justice v. 
NCAA, 577 F. Supp. 356, 379-83 (D. Ariz. 1983) (refusing to enjoin NCAA from impos- 
ing sanctions on team for violations of numerous NCAA rules, including those prohibiting 
athlete compensation); Weiss v. Eastern College Athletic Conference, 563 F. Supp. 192, 
194 (E.D. Pa. 1983) (denying plaintiff's motion for preliminary injunction challenging 
one-year residence requirement for varsity tennis players); Jones v. NCAA, 392 F. Supp. 
295, 304 (D. Mass. 1975) (denying request for injunction to prevent NCAA from declaring 
ineligible a student who had received compensation); College Athletic Placement Serv. 
v. NCAA, 1975-1 Trade Cas. § 60,117, at 65,267 (CCH) (D.N.J.), aff'd mem., 506 F.2d 
1050 (3d Cir. 1974) (upholding rule precluding students who used an athletes’ placement 
service from being eligible for college competition). 

109 Hennessey, 564 F.2d at 1153 (record ‘‘devoid of any evidence’’ that adoption 
of bylaw limiting number of assistant coaches was prompted by intent to injure them 
either individually or as a group). 

Similarly, the District of Columbia Circuit has recently emphasized the need to focus 
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future NCAA activities are likely, as the law now stands, to be tested under 
the rule of reason rather than a per se rule. 

Regional Conferences. Regional athletic conferences operate in much 
the same manner as the NCAA, and raise similar antitrust issues.11° As 
one commentator noted, rules that are ‘‘within the purview of the con- 
ference’s legitimate concern’’—such as preserving amateurism, maintain- 
ing the integrity of the sport and insuring a proper balance between the 
academic and athletic interests of the member institutions—are likely to 
be sustained.‘!! By contrast, overzealous enforcement of the rules in an 
effort ‘‘to limit the economic opportunities of non-athlete participants”’ 
is likely to result in liability.112 

Liability of Individual Schools. Eligibility rules and other restrictions 
imposed upon the athletic program raise few concerns if imposed 
unilaterally by the institution.11* There is some chance, however, that 
members of the NCAA or regional conferences could be held individually 
liable for the association’s anticompetitive enforcement activities.1' 

Other single-institution athletic activities which may give rise to 
antitrust liability include admission ticket sales*15 and contracts with 
concessionaires.11* Even assuming no monopoly power can be shown, ter- 
mination of (or other adverse action against) a concessionaire at the behest 
of one or more competing concessionaires may in some circumstances 
raise problems under section 1 of the Sherman Act.117 





on the anticompetitive effects of a defendant’s conduct, even when that defendant is a 
nonprofit organization. See Association for Intercollegiate Athletics for Women v. NCAA, 
735 F.2d 577, 583-84, 588 (D.C. Cir. 1984) (fact that NCAA’s practices were not exclu- 
sionary, did not spring from predatory intent, and regulated essentially noncommercial 
conduct suggests that practices would have de minimis competitive impact). The Court 
left open the possibility, however, that ‘‘achieving the essential noncommercial objec- 
tive’ of a nonprofit organization may justify some anticompetitive impact. Id. at 584 n.8. 

110 Weistart, supra note 100, at 89. 

111 Jd. 

112 Td. 

113 Since no school has a monopoly on the market for college athletics as a whole, 
section 2 of the Sherman Act would not apply. The only other statute likely to apply 
to such activities is section 1 of the Sherman Act, which requires concerted action. See 
Id. at ©. 

114 See Weistart, supra note 100, at 91-95 (collecting cases prior to 1978). 

115 See Austin, The Legality of Ticket Tie-Ins in Intercollegiate Athletics, 15 U. RIcu. 
L. REv. 1 (1980) (discussing legality of tying season ticket sales to scholarship or alumni 
fund contributions). 

118 Cf. Twin City Sportservice v. Charles O. Finley & Co., 676 F.2d 1291, 1301-09 
(9th Cir.) cert. denied, 459 U.S. 1009 (1982) (exclusive dealing arrangement between con- 
cessionaire and baseball club owner constituted unreasonable restraint of trade and attempt 
to monopolize). 

117 See Monsanto Co. v. Spray-Rite Serv. Corp., 104 S. Ct. 1464, 1470-71 (1984) 
(although mere receipt of complaints from nonterminated distributors does not establish 
that manufacturer’s subsequent termination of complained-of distributor resulted from con- 
certed action, existence of complaints is relevant to such determination). 
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2. Hospital Administration 


Hospitals have encountered an increasing amount of antitrust litiga- 
tion over the past ten years,’?* and the university hospital is not immune 
from antitrust concerns. Antitrust issues may be raised, for example, by 
exclusive arrangements between hospitals and groups of physicians or 
other health care personnel, which could be challenged as illegal tying 
or exclusive dealing arrangements under Sherman Act § 1 or Clayton Act 
§ 3.119 Similarly, the denial of staff privileges to individuals or to groups 
of health care providers could be viewed as an illegal group boycott.12° 
As discussed above, each of these legal theories raises the possibility of 
per se liability.12+ 

Some of the other areas in which antitrust issues may arise include 
shared hospital services, joint purchasing or contracting arrangements with 
other hospitals, professional accreditation activities and hospital mergers 
and acquisitions. ‘22 


3. Accreditation 


Colleges and universities are often accredited by associations of which 
they themselves are members. A college or university which is denied 
accreditation could challenge that action as an illegal group boycott by 
its competitors or an otherwise unreasonable restraint of trade. In Marjorie 


Webster Junior College v. Middle States Association of Colleges and Secon- 
dary Schools, Inc.,'?3 the Court rejected such a claim on the ground that 
there was no commercial motive for the denial.12¢ Nevertheless, the Court 
explicitly recognized the potential antitrust liability of associations com- 
posed of competing institutions. 125 





118 See Halper, The Health Care Industry and the Antitrust Laws: Collision Course?, 
49 AntiTRUsST L.J. 17 (1980). 

119 Such a challenge was unsuccessful, however, in Jefferson Parish Hosp. Dist., 
104 S. Ct. at 1566-68 (upholding exclusive arrangement between hospital and group of 
anesthesioligists). 

120 See Kissam, Webber, Bigus and Holzgraefe, Antitrust and Hospital Privileges: 
Testing the Conventional Wisdom, 70 Caur. L REv. 595, 651-63 (1982); Dolan and Ralstan, 
Hospital Admitting Privileges and the Sherman Act, 18 Hous. L. Rev. 707 (1981); M. 
Pollard and R. Leibenluft, Antitrust and the Health Care Professions, Federal Trade Com- 
mission Policy Planning Issues Paper (July 1981). 

121 See supra notes 65-67 and accompanying text. 

Halper, supra note 118, at 35-38. 

432 F.2d at 650. 

Id. at 653-55. 

Id. at 655; see Oulahan, The Legal Implications of Evaluation and Accredita- 
tion, 7 J.L. & Epuc. 193 (1978). 

Similarly, the use of faculty peer review may in some circumstances subject a col- 
lege or university to antitrust challenge. See Union Labor Life Ins. Co. v. Pireno, 458 
U.S. 119, 133-34 (1982) (affirming reversal of district court’s finding that insurance com- 
pany’s use of system of peer review to evaluate claims for chiropractic services violated 
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4. Information Sharing 


Another potential area of liability involves collaboration among 
colleges and universities on such matters as tuition, faculty salaries, finan- 
cial aid, and other topics which arguably affect the price of higher educa- 
tion. As noted previously, direct agreements among competitors to fix 
prices, or to fix any element of a price, are per se illegal under the Sher- 
man Act.126 Thus, two or more colleges which expressly agreed to charge 
specified tuition rates, or which agreed to limit faculty salary increases 
to a certain percentage, could be challenged under this principle. In the 
absence of any reported decision on this subject to date, it remains to be 
seen whether courts would apply the rule of reason rather than the per 
se rule to such price-fixing on the ground that it is integrally related to 
the educational function of the institution. In light of the Supreme Court’s 
recent decision in Maricopa,'2”7 however, this seems unlikely. 

Even absent a direct agreement to fix prices, the mere exchange of 
price-related information has been held illegal under some circumstances 
in the commercial context. In its early decisions on this issue, the Supreme 
Court looked to the purpose of the exchange, prohibiting only those 
intended to affect prices.128 In United States v. Container Corp.,'29 
however, the Court emphasized the likely effect on prices, rather than 
the purpose, in striking down an exchange of information concerning the 
most recent price charged for corrugated shipping containers.13° More 
recently, in United States v. United States Gypsum Co. ,'31 the Court con- 
firmed that exchanges of price information must remain subject to close 
scrutiny under the Sherman Act because ‘‘the most likely consequence 
of any such agreement to exchange price information would be the 
stabilization of industry prices.’’132 

Of course, much price information relating to colleges and univer- 
sities is collected and disseminated by the Department of Education and 





antitrust laws, on ground that ‘‘insurance exemption’’ applied; the Court accordingly did 
not reach merits of the Sherman Act issue). 

126 See supra note 66 and accompanying text. 

127 Maricopa, 457 U.S. 332; see supra notes 22-24 and accompanying text. 

128 See Cement Mfrs. Protective Ass’n v. United States, 268 U.S. 588, 606 (1925) 
(exchange of price information upheld because it was intended to prevent customer fraud 
rather than to fix prices); Maple Flooring Mfrs. Ass’n v. United States, 268 U.S. 563, 
584 (1925) (exchange of statistical information on past prices and other data which did 
not identify particular customers upheld in absence of purpose to fix prices). See generally 
ABA DEVELOPMENTS, supra note 46, at 35-36. 

129 393 U.S. 333. 

130 Td. at 336-38. 

131 438 U.S. 422. 

132 Td. at 457. In Gypsum, the Court rejected the defendants’ attempts to justify their 
information exchange as necessary to establish their ‘‘meeting competition’ defense under 
Section 2(b} of the Robinson-Patman Act. The Court held that actual certainty as to the 
existence of competing offers was unnecessary to such a defense, and held the informa- 
tion exchange to be illegal. Id. at 453-59. 
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groups of institutions or faculty members.'%3 It seems unlikely that the 
furnishing of such information would subject an individual college or 
university to antitrust liability. 


5. Joint Research Activities 


Colleges and universities often engage in research activities in con- 
junction with private industry, as well as with other academic institu- 
tions. In a commercial context, questions of who may participate in joint 
research ventures and who may have access to the results thereof raise 
potential antitrust concerns. The primary source of guidance in this area, 
although it is now outdated, is the 1980 Antitrust Guide Concerning 
Research Joint Ventures published by the Department of Justice.13* As 
noted by the Guide itself, basic research generally is not considered to 
pose a substantial antitrust problem, and pure research ventures are vir- 
tually never challenged by the Antitrust Division.'%5 Nevertheless, 
collateral restrictions in such areas as who may participate in the venture 
and who may have access to the patents or results thereof may raise 
antitrust concerns.13¢ The legality of such restrictions will usually be tested 
under the rule of reason.137 

As a ‘practical matter, joint research ventures among colleges are 
unlikely to run afoul of the antitrust laws.13* The legality of a commercial 
research joint venture is likely to turn on competitive conditions in the 
industry involved and the competitive relationships of the commercial 
joint venturers, with little focus or effect upon participating educational 
institutions. 


IV. WHat EXEMPTIONS May APPLY TO SHIELD 
COLLEGES AND UNIVERSITIES FROM ANTITRUST LIABILITY? 


A. Exemption Based on Activities of Colleges and Universities 
as ‘‘State Action’’ 


Although the law is not entirely clear, state colleges and universities 





133 See, e.g., CHRON. OF HIGHER Epuc. Aug. 29, 1984, at 15-22 (publishing data on 
1984-85 tuition and fees at 2,660 colleges and universities, as collected by the College 
Board); CHRON. OF HIGHER Epuc., July 18, 1984, at 15-19 (publishing average 1983-84 salaries 
for full-time faculty members at over 1,900 colleges and universities, as collected for the 
American Association of University Professors). 

134 U.S. Dept. of Justice, Antitrust Guide Concerning Research Joint Ventures (Nov. 
1980), reprinted in ANTITRUST & TRADE REG. Rep. (BNA) No. 992 (Dec. 4, 1980). 

135 Td. at 2. 

136 See generally, Crane, Joint Research and Development Ventures and the Antitrust 
Laws, 21 Harv. J. ON LEG. 406 (1984); Brodley, Joint Ventures and Antitrust Policy, 95 
Harv. L. Rev. 1521 (1982). 

137 Brodley, supra note 136 at 1534-38. Under recently enacted legislation, qualify- 
ing ‘‘joint research and development ventures’’ will always be judged under the rule of 
reason, and joint venturers may be held liable only for single, rather than treble, damages. 
National Cooperative Research Act of 1984, Pub. L. No. 98-462 (October 11, 1984). 

138 Similarly, other joint activities of colleges and universities, such as sharing libraries 
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may be immune from the application of the antitrust laws, either under 
the constitutional doctrine of sovereign immunity based upon the eleventh 
amendment, or upon the antitrust doctrine of state action immunity 
embodied in the Supreme Court’s decision in Parker v. Brown‘? and its 
progeny. To a more limited extent, the state action doctrine may shield 
some activities of private colleges and universities as well. Each of these 
immunities is discussed in turn. 


1. Eleventh Amendment Immunity 


The eleventh amendment provides: ‘The judicial power of the United 
States shall not be construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States by Citizens of 
another State. . . .’’14° This amendment has been held to bar suits in federal 
court by private parties against a state, or against its officers, agents and 
institutions which are part of the state function.1*1 Thus, the critical ques- 
tion is whether a state college or university is considered to be an arm 
of the state, or part of the state function, and therefore immune from suit 
on this ground. 

While there is no generally accepted test for determining when a state 
entity is considered to be an arm of the state, the Supreme Court has 
indicated that the critical inquiry is whether any resulting money judg- 
ment would be paid from the public treasury.142 Accordingly, courts have 
relied on such factors as the college or university’s financial relationship 
with, and its degree of political independence from, the state 
government.'!43 Other factors include whether the college or university 
is deemed to perform an essential governmental function, and how the 
state legislature and courts have treated the institution for other 
purposes.‘44 In reliance on these and other factors, by far the majority 
of courts which have addressed the issue have found state colleges and 
universities to be entitled to eleventh amendment immunity.'*5 Never- 





and other resources, or joint purchasing arrangements, etc., are unlikely to raise serious 
problems. 

139 317 U.S. 341. 

140 U.S. Const. amend. XI. 

141 Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977); 
Edelman v. Jordan, 415 U.S. 651, 662-63 (1974). 

142 Quern v. Jordan, 440 U.S. 332, 337 (1979); Edelman, 415 U.S. at 663. 

143 See, e.g., Ranyard v. Board of Regents, 708 F.2d 1235, 1238 (7th Cir. 1983). 

144 In Ranyard, the Court pointed to the following factors in support of its conclu- 
sion that the Illinois State University system was an arm of the state: (1) the Board was 
appointed by the governor and served at his pleasure; (2) the Board did not control its 
own budget, but was required to submit requests to the state board of education; (3) the 
Board performed an essential governmental function; and (4) the Illinois state courts had 
considered the Board to be an arm of the state for other purposes. Id. at 1239. 

145 See, e.g., Goodisman v. Lytle, 724 F.2d 818, 820 (9th Cir. 1984) (University of 
Washington); Ranyard v. Board of Regents, 708 F.2d 1235, 1239 (7th Cir. 1983) (Sangamon 
State University); Ronwin v. Shapiro, 657 F.2d 1071, 1073 (9th Cir. 1981) (Board of Regents 
and State Colleges of Arizona); Korgich v. Regents of N.M. School of Mines, 582 F.2d 
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theless, the Sixth Circuit cautioned in Soni v. Board of Trustees, '*¢ ‘‘[e]Jach 
state university exists in a unique governmental context, and each must 
be considered on the basis of its own peculiar circumstances.’’!47 

Because the Supreme Court has suggested that the eleventh amend- 
ment bars only those suits which potentially result in the payment of 
monies from state treasuries, a state college or university may be immune 
from actions for damages but may still be subject to suits for injunctive 
relief based on federal statutes.14* If the underlying cause of action is 
brought under state law, however, the Supreme Court has recently held 
that the eleventh amendment bars federal court suits for injunctive relief 
as well.149 

Even if it is determined that a state college or university is an arm 
of the state, the institution still may be subject to suit if the state has waived 
that immunity. Such a waiver must appear clearly and may not be lightly 
inferred.15° For example, a state’s waiver of sovereign immunity with 
respect to suits brought in state courts will not be construed to extend 
to federal court actions.'5! Nevertheless, if the state grants a college or 





549, 551-52 (10th Cir. 1978); Skehan v. Board of Trustees, 509 F.2d 470, 486-88 (3d Cir. 
1978), cert. denied, 444 U.S. 838 (1979) (Bloomsburg State College); Long v. Richardson, 
525 F.2d 74, 75 (6th Cir. 1975) (Memphis State University); Brennan v. University of 
Kan., 451 F.2d 1287, 1290 (10th Cir. 1971); Walstad v. University of Minn. Hosps., 442 
F.2d 634, 641 (8th Cir. 1971); Williams v. Eaton, 443 F.2d 422, 429 (10th Cir. 1971) 
(University of Wyoming); Trustees of Ark. A & M College v. Davis, 396 F.2d 730, 732 
(8th Cir.), cert. denied, 393 U.S. 962 (1968); Hamilton Mfg. Co. v. Trustees of State Col- 
leges in Colo., 356 F.2d 599, 601 (10th Cir. 1966); Scott v. Supervisors of La. State Univ., 
336 F.2d 557, 558-59 (5th Cir. 1964); Vaughn v. Regents of University of Cal., 504 F. 
Supp. 1349, 1352 (E.D. Cal. 1981); Depperman v. University of Ky., 371 F. Supp. 73, 
77 (E.D. Ky. 1974); Board of Regents of the Univ. of Neb. v. Dawes, 370 F. Supp. 1190, 
1191 (D. Neb. 1974); Huckins v. Board of Regents, 263 F. Supp. 622, 623 (E.D. Mich. 
1967) (University of Michigan). But see Goss v. San Jacinto Junior College, 588 F.2d 96, 
98-99, modified on other grounds, 595 F.2d 1119 (5th Cir. 1979) (public junior college 
created through local initiative not treated as arm of state under state statutory and com- 
mon law); Scott v. University of Del., 385 F. Supp. 937, 944 (D. Del. 1974). 

146 Soni v. Board of Trustees, 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 
919 (1976). 

147 Td. at 352. See Vaughn, 504 F. Supp. at 1352-53; Jacobs v. College of William 
and Mary, 495 F. Supp. 183, 189 (E.D. Va. 1980), aff'd, 661 F.2d 922 (4th Cir.), cert. 
denied, 454 U.S. 1033 (1981). 

148 See Jefferson County Pharmaceutical Ass’n v. Abbott Laboratories, 460 U.S. 150, 
153 n.5 (1983) (eleventh amendment bars damage, but not injunctive, claims against Univer- 
sity of Alabama). 

149 See Pennhurst State School & Hosp. v. Halderman, 104 S. Ct. 900, 919 (1984) 
(eleventh amendment bars state law claims brought into federal court under pendent 
jurisdiction). 

180 Edelman, 415 U.S. at 651, 673; Soni 513 F.2d at 352. 

151 Soni, 513 F.2d at 353; see Ranyard, 708 F.2d at 1239 (waiver of sovereign 
immunity as to tort claims will not be construed as waiver as to contract claims, or as 
waiver of eleventh amendment immunity). 
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university the unrestricted right to sue and be sued, waiver will generally 
be held to apply.152 


2. Tenth Amendment Immunity 


It is also possible that certain activities of a state college or 
university—most likely those relating to the educational function—may 
be shielded from application of the antitrust laws by the tenth amend- 
ment, which provides that all powers not specifically delegated to the 
federal government by the Constitution are ‘‘reserved to the States. 

. .”’153 The Supreme Court has made clear that Congress’ authority under 
the Commerce Clause does not extend to permit the regulation of states 
engaged in activities which are ‘‘indisputable’’ attributes of state 
sovereignty.154 This authority does, however, extend to regulation of purely 
‘‘proprietary’’ activities of the states.155 Thus, if a college or university 
is considered to be a an arm of the state and the activities in question 
are ‘‘governmental’’ rather than ‘‘proprietary’’ in nature, the tenth amend- 
ment may bar regulation of those activities through application of the 
antitrust laws. Such an exemption would apply over and above any 
eleventh amendment immunity, and would be most likely to be applied 
in suits for purely injunctive relief, or where the state has expressly waived 
eleventh amendment immunity. 

The Supreme Court’s recent decision in Jefferson County Phar- 
maceutical Association v. Abbott Laboratories1** discussed the interplay 
between the tenth and eleventh amendments in this context. In Jefferson 
County, a trade association of retail pharmacists and pharmacies brought 
an antitrust suit against various defendants, including the Board of Trustees 
of the University of Alabama, charging price discrimination under the 
Robinson-Patman Act. The basis for the charge was that pharmaceutical 
manufacturers were selling products to state and local government 
hospitals (including the University of Alabama’s hospital) for resale in 
competition with private pharmacies, at prices lower than those charged 
to the private pharmacies themselves. The District Court had held, and 
the Court of Appeals had affirmed, that the claims against the University 





182 Soni, 513 F.2d at 353. 

153 U.S. Const. amend. X. 

154 Hodel v. Virginia Surface Mining & Reclamation Ass’n, Inc., 452 U.S. 264, 287-88 
(1981). In Hodel, the Court described a three-part test for determining when a federal 
statute contravenes the tenth amendment: (1) it must regulate ‘‘States as States));’’ (2) 
it must address matters that are indisputably ‘‘attributes of State sovereignty));’’ and (3) 
it must be apparent that the States’ compliance with the federal law would directly im- 
pair their ability ‘‘to structure integral operations in areas of traditional governmental 
functions.”’ Id. at 287-88 (quoting National League of Cities v. Usery, 426 U.S. 833, 845-54 
(1976)). 

185 See, e.g., Parden v. Terminal Ry, 377 U.S. 184, 187-93 (1964). 

156 460 U.S. 150 (1983). 
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must be treated ‘‘as equivalent to claims against the state itself.’’*5” Thus, 
both courts held that the eleventh amendment barred any claim for 
damages against the University.15* The Supreme Court refused to apply 
the tenth amendment to bar claims against the state, however, emphasiz- 
ing that the retail sale of pharmaceutical drugs is not ‘‘indisputably an 
attribute of state sovereignty.’’5° The Court left open the question of the 
tenth amendment’s applicability to non-proprietary activities, such as pur- 
chases ‘‘for consumption in traditional governmental functions,’’ stating 
that those purchases must be protected ‘‘on a case-by-case basis.’’1®° 

It thus appears that the applicability of the tenth amendment to state 
colleges and universities will depend upon whether the challenged 
activities qualify as ‘‘attributes of state sovereignty’’ or ‘‘traditional govern- 
mental functions.’’ In National League of Cities v. Usery,’*1 the Supreme 
Court offered a non-exclusive list of traditional non-proprietary state and 
local functions, which included ‘‘fire prevention, police protection, sanita- 
tion, public health, and parks and recreation.’’*®? At least one federal court 
of appeals has suggested that the provision of elementary and secondary 
education constitutes a power reserved to the States by the tenth 
amendment.'*3 To date, however, no court has addressed whether the 
provision of higher education could be considered a traditional state func- 
tion, and the question thus remains open. 


3. ‘“‘State Action’’ Immunity As An Antitrust Doctrine 


In the landmark decision of Parker v. Brown,'** the Supreme Court 
refused to apply the Sherman Act to enjoin enforcement of a marketing 
plan adopted by the California state legislature which regulated the han- 
dling, disposition, and prices of raisins produced in California. The Court 
assumed, without deciding, that the program would violate the Sherman 
Act if it were carried out solely among private parties. Nevertheless, 
because the program ‘‘derived its authority and efficacy from the legislative 
command of the state and was not intended to operate or become effec- 


tive without that command,’’ the Court held that the Sherman Act did 
not apply.165 





157 Jefferson County Phamaceutical Ass’n v. Abbott, 656 F.2d 92, 93, 99 (5th Cir. 
1981), rev’d 460 U.S. 150. (1983). 
460 U.S. at 153 n.3. 
Id. at 154 n.6. 
Id. 
426 U.S. 833 (1976). 
Id. at 851. 
See Crawford v. Pittman, 708 F.2d 1028, 1036 (5th Cir. 1983); Debra P. v. Turl- 
ington, 644 F.2d 397, 403 (5th Cir. 1981). 
164 317 U.S. 341 (1943). 
165 The Court stated: 
We find nothing in the language of the Sherman Act or in its history which 
suggests that its purpose was to restrain a state or its officers or agents from 
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The Court went on to note that restraints on competition are immune 
from antitrust scrutiny only to the extent that they constitute ‘‘state action 
or official action directed by a state.’’1** Thus, under Parker, actions of 
the state itself are entirely immune from antitrust scrutiny. Subsequent 
cases, while confirming this principle,’®” have narrowed it to include only 
actions of the state legislature or state supreme court.1®* 

More detailed analysis is required when the activity in question is 
not directly that of the legislature or supreme court, ‘‘but is carried out 
by others pursuant to state authorization.’’1*° In California Retail Liquor 
Dealers v. Midcal Aluminum, Inc.,17° the Supreme Court set forth two 
standards for antitrust immunity for such actions: first, the challenged 
restraint must be ‘‘one clearly articulated and affirmatively expressed as 
state policy;’’ and second, the policy must be ‘‘actively supervised’’ by 
the state itself.171 The first standard requires more than a general delega- 
tion of authority to a state agency, municipality, or other state ‘‘agent;’’ 
such delegation of authority must specifically contemplate and condone 
the anticompetitive actions at issue.172 





activities directed by its legislature. In a dual system of government in which, 
under the Constitution, the states are sovereign, save only as Congress may con- 
stitutionally subtract from their authority, an unexpressed purpose to nullify a 


state’s control over its officers and agents is not lightly to be attributed to 
Congress. 
Id. 350-51. 

166 Td. at 351. 

167 Since Parker, the Supreme Court has issued eight separate opinions defining 
the scope of state action immunity. Hoover v. Ronwin, 104 S. Ct. 1989 (1984); Jefferson 
County Pharmaceutical Ass’n v. Abbott Laboratories, 460 U.S. 150 (1983); Community 
Communications Co. v. City of Boulder, 455 U.S. 40 (1982); California Retail Liquor Dealers 
Ass’n v. Midcal Aluminum, 445 U.S. 97 (1980); New Motor Vehicle Bd. of Cal. v. Orrin 
W. Fox Co., 439 U.S. 96 (1978); City of Lafayette v. Louisiana Power & Light Co., 435 
U.S. 389 (1978); Bates v. State Bar of Ariz., 433 U.S. 350 (1977); Goldfarb v. Virginia 
State Bar, 421 U.S. 773 (1975). It has granted certiorari in two other cases for the 1984-85 
Term. See Town of Hallie v. City of Eau Claire, 700 F.2d 376 (7th Cir. 1983), cert. granted, 
104 S. Ct. 3508 (1984); Southern Motor Carriers Rate Conference, Inc. v. United States, 
672 F.2d 469 (5th Cir. 1982), aff'd on rehearing, 702 F.2d 532 (5th Cir. 1983), cert. granted, 
104 S. Ct. 3508 (1984). 

168 See, e.g., Hoover v. Ronwin, 104 S. Ct. 1989 (1984); Bates v. State Bar of Ariz., 
433 U.S. 350, 360 (1977); Goldfarb v. Virginia State Bar, 421 U.S. 773, 790 (1975). The 
Court has not yet had occasion to address whether a state governor stands in the same 
position as the state legislature and supreme court for purposes of the state action doc- 
trine. See Hoover, 104 S. Ct. at 1995 & n.17. 

169 Hoover, 104 S. Ct. at 1995. 

170 445 U.S. 97 (1980). 

171 Td. at 105; see City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 
410 (1978). 

172 For example, in Community Communications Co. v. City of Boulder, 455 U.S. 
40 (1982), the Court held that a municipality’s general ‘‘home rule’’ authority was insuf- 
ficient to shield it from antitrust liability based on an allegedly anticompetitive ordinance 
temporarily prohibiting a cable television operator from expanding its business while the 
city council drafted legislation to encourage competition in that industry. The Court 
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The second standard is even more stringent. In Midcal, for example, 
the Supreme Court denied state action immunity to a California statutory 
program requiring wine producers and wholesalers to adhere to established 
retail prices. Although California authorized the price setiing and enforc- 
ed the prices established by private parties, it did not establish prices, 
review the reasonableness of price schedules, monitor market conditions, 
or engage in any ‘‘pointed reexamination’’ of the program.'7* Thus, the 
Court invoked the language of Parker (‘‘a state does not give immunity 
to those who violate the Sherman Act by authorizing them to violate it, 
or by declaring that their action is lawful. . . .’’) to conclude that the se- 
cond standard—“‘‘active supervision’’ by the State—had not been met.174 

The proper application of the ‘‘state action’’ exemption is far from 
settled. Among the questions yet to be resolved is the extent to which 
the Midcal standards will be applied differently to public and private defen- 
dants. The Supreme Court will address this issue in at least two cases 
in the 1984-85 Term. In United States v. Southern Motor Carriers Rate 
Conference Inc.‘75 for example, the United States Court of Appeals for 
the Fifth Circuit held that anticompetitive conduct of a private party may 
be exempt under the ‘‘state action’ doctrine only when that conduct was 
actually compelled by the state, thus tightening the ‘‘clearly articulated 
and affirmatively expressed’’ prong of the Midcal standard.'7* In Town 
of Hallie v. City of Eau Claire’”? the United States Court of Appeals for 
the Seventh Circuit ruled that the second prong of the Midcal test—‘‘ac- 
tive supervision by the state’’—is inapplicable when the defendant is a 
municipality, so long as the municipality is engaging in traditional local 
government functions.*7® 

As a practical matter, while some activities of both public and private 
educational institutions may be exempt either under the principles of 





emphasized that despite the state legislature’s broad grant of authority to the municipality 
through the home rule power, the state’s position was one of ‘‘mere neutrality’’ regard- 
ing the moratorium itself. Id. at 55 (emphasis in original). As stated by the Court in City 
of Lafayette, the challenged activity must be undertaken pursuant to a specific state policy 
“‘to displace competition with regulation or monopoly public service.’’ 435 U.S. at 413. 

173 445 U.S. at 105-06. 

174 Id. at 106 (quoting Parker, 317 U.S. at 351). 

175 672 F.2d 469, 472 (5th Cir. 1982), aff'd on rehearing, 702 F.2d 532 (5th Cir. 
1983), cert. granted, 104 S. Ct. 3508 (1984). 

176 702 F.2d at 537. The ‘‘compulsion”’ requirement appears to derive from language 
in earlier Supreme Court state action cases which could be read to suggest that compul- 
sion must be shown in all cases. See Cantor v. Detroit Edison Co., 428 U.S. 579, 593 
(1976) (private party exercised sufficient ‘‘freedom of choice’’ to support conclusions that 
immunity should not apply) Goldfarb v. Virginia State Bar, 421 U.S. 773, 790 (1975) 
(threshold inquiry for determining existence of state action for Sherman Act purposes 
is whether activity is ‘‘required’”’ by State acting as sovereign). Both of these cases involved 
private parties, however, and both were decided before it was clear that the antitrust laws 
could be held to apply to municipalities. 


177 700 F.2d 376 (7th Cir. 1982), cert. granted, 104 S. Ct. 3508 (1984). 
178 Id. at 384. 
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sovereign immunity or under the state action doctrine, the Supreme Court’s 
recent decisions give little guidance on this question. Some state institu- 
tions whose actions may be viewed as acts of the state itself will be shielded 
against all liability for damages under the eleventh amendment, unless 
such immunity has been waived. While Parker suggests that acts of the 
state are totally immune from antitrust scrutiny as well, subsequent cases 
leave unclear the question whether any entity other than the state 
legislature, judiciary or (possibly) the governor is entitled to such a broad 
exemption.17° It seems more likely that the activities of state colleges and 
universities will be judged under some variant of the Midcal standards, 
probably that which has been applied to municipalities.1*° This would 
mean that the institution would have to be able to show that its challeng- 
ed conduct was specifically authorized by state legislation evidencing an 
intent to ‘‘displace competition with regulation.’’1*1 Whether the institu- 
tion would also have to show that the conduct was ‘‘actively supervised’’ 
by the state will depend upon the Supreme Court’s decision in Eau Claire. 

For private universities, there is no question that the institution must 
show “‘active supervision’’ by the state. The open question is whether 
the ‘‘clearly stated and affirmatively expressed state policy’’ requirement 
will be construed to apply only to activities which the state has actually 
compelled the institution to undertake; the Supreme Court’s decision in 
Southern Motor Carriers should resolve the issue. 


B. Robinson-Patman Act Exemption for Non-Profit Institutions 


A third exemption from the antitrust laws which may apply to col- 
leges and universities is the nonprofit exemption under the Robinson- 
Patman Act. As discussed above, the Robinson-Patman Act prohibits price 
discrimination in the sale of like or similar goods where the effect of such 
discrimination may be to substantially lessen competition or to tend to 
create a monopoly.182 





179 Compare Saenz v. University Interscholastic League, 487 F.2d 1026, 1027 (5th 
Cir. 1973) (league for slide rule competition as ‘‘integral part of the University of Texas 
at Austin, . . . constitutes a governmental entity outside the ambit of the Sherman Act’’) 
with Gross v. University of Tennessee, 448 F. Supp. 245, 249 (W.D. Tenn. 1978) aff'd, 
620 F.2d 109 (6th Cir. 1980) (City of Lafayette decision casts doubts on applicability of 
‘‘state agency’’ doctrine to universities). 

180 The recently enacted Local Government Antitrust Act of 1984, Pub. L. No. 98-544 
(Oct. 26, 1984), provides immunity from damages liability for cities and private parties 
acting at a city’s direction. The Act does not, however, affect the potential liability of 
state agencies or private parties acting at the state’s direction, and thus, does not apply 
to most colleges and universities. 

181 See City of Lafayette, 435 U.S. at 413. 

182 15 U.S.C. § 13(a) (1982); see supra notes 90-93 and accompanying text. Both 
the seller and the buyer may be subject to liability for such actions; it is also unlawful 
‘‘knowingly to induce or receive a discrimination in price’’ prohibited by the Act. 15 
U.S.C. § 13(f) (1982). 
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Section 13c of the Act?** specifically states that the Act’s provisions 
shall not apply ‘‘to purchases of their supplies for their own use by schools, 
colleges, universities, public libraries, churches, hospitals, and charitable 
institutions not operated for profit.’’*®? When a college or university pur- 
chases goods for others, however, it may no longer be held to have pur- 
chased for its own use. The issue arises most clearly in the context of 
college or university bookstores or other retail activities. It also arises with 
increasing frequency as manufacturers offer to sell computers, calculators, 
or similar equipment at discount prices, to be resold to students for use 
in their coursework. Both situations place the university in direct com- 
petition with other retail providers of these goods. Several cases, including 
a 1976 Supreme Court decision,'** have addressed the scope of the Sec- 
tion 13c exemption in this context. 

As a preliminary matter, the cases make clear that the exemption does 
not apply to self-sustaining campus bookstores or other independent 
activities that operate for profit. In Students Book Co. v. Washington Law 
Book Co. ,**5 the District of Columbia Circuit affirmed a judgment in favor 
of the defendant in an action charging that defendant had made sales at 
discriminatory prices to the campus bookstores of several Washington, 
D.C. law schools which competed with plaintiff. Although the court found 
for the defendant on other grounds, it specifically rejected defendant’s 
argument that its transactions with the campus bookstores were exempt: 


Although the appellee has sold books to all three of the universities for their 
own use, i.e, for their libraries, the transactions here in question were not 
actually with the universities, but with the self-sustaining campus book stores, 
and the books sold were not for the use of the universities, but for resale 
at a profit. The exemption provision is therefore inapplicable to these 
transactions. #6 


Twenty years later, the Supreme Court specifically approved the District 
of Columbia Circuit’s characterization of these purchases as ‘‘not being 
transactions with the universities at all, but with the campus bookstores 
for resale at the latter’s profit.’’1®” 

Resale by the college or university itself, however, may come within 
the scope of the exemption if limited to faculty, students, staff or other 
persons connected to the institution. For example in Logan Lanes v. 
Brunswick Corp.,'** a state university purchased bowling equipment 
from Brunswick at prices substantially below those available to commer- 
cial enterprises. The university then installed the equipment in the stu- 





15 U.S.C. § 13c (1982). 

Abbott Laboratories v. Portland Retail Druggists Ass’n, 425 U.S. 1 (1976). 
232 F.2d 49 (D.C. Cir. 1955), cert. denied, 350 U.S. 988 (1956). 

Id. at 50 n.5. 

Abbott Laboratories, 425 U.S. at 18-19 n.10. 

378 F.2d 212 (9th Cir.) cert. denied, 389 U.S. 898 (1967). 
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dent union building. Although the equipment was used primarily by 
students, faculty and staff, it was also used, to a smaller extent, by members 
of the general public. The university charged a small fee for use of the 
equipment, and the proceeds were used to finance student activity pro- 
grams and to expand and improve the university. The plaintiff, the operator 
of a nearby commercial bowling alley, charged that the university’s lower 
purchase price enabled it to charge substantially lower prices for use of 
the equipment, thus causing competitive injury in violation of the 
Robinson-Patman Act.18° The facts were not contested; nevertheless, the 
district court granted summary judgment for the university on the basis 
of the Section 13c exemption. The Ninth Circuit affirmed, noting that one 
use of the equipment was to permit students to fulfill the physical educa- 
tion requirements of the university.1°° The court also noted that public 
use of the bowling lanes was relatively minor, but said that the amount 
of public use was not important as long as the primary purpose of the 
purchases was “‘to fulfill the needs of the University in providing bowl- 
ing facilities for its students, faculty and staff.’’% 

Substantially the same issue, in a different context, was before the 
Supreme Court in Abbott Laboratories v. Portland Retail Druggists 
Association.1%? In that case, an association of retail druggists challenged 
the defendant drug manufacturers’ practice of selling to nonprofit hospitals 
at lower prices than those charged to commercial drug stores. Each of 
the hospitals had a pharmacy which was organized as a separate depart- 
ment and which produced substantial net revenues which accrued to the 
hospital and were used to support its other activities. The District Court 
granted summary judgment for defendants on the ground that the sales 
to the hospitals were exempt under section 13c, and the Supreme Court 
substantially affirmed this result.19* While the Court’s decision delineated 
certain categories of drug sales which would not fit within the 
exemption,1%* the Court concluded that dispensation to physicians, 
employees or students of the hospital for their own use or that of their 
dependents ‘‘enhances the hospital function and qualifies as being in the 
hospital’s ‘‘own use’’ within the meaning of § 13c.’’195 Similar reasoning 





189 Td. at 214-15. 

190 Td. at 216. 

191 Td. at 217. 

192 Abbott Laboratories, 425 U.S. 1 (1976). 

193 Id. at 14-18. 

194 The Court held that refills for former patients, dispensation to physicians for 
use in their private practices, and sales to walk-in prescription buyers were not covered 
by the exemption. Id. at 15-18. The Court confirmed that the pharmacies could continue 
to fill prescriptions for the ‘‘nonexempt’’ categories of customers, but only if they main- 
tained records sufficient to show that the purchases for resale to ‘‘nonexempt’’ customers 
were not made at discriminatory prices. Id. at 20. 

195 Id. at 16. The Court also held that the purchase of drugs dispensed to and con- 
sumed by a patient on the hospital premises, or as part of a one-time ‘‘take-home”’ prescrip- 
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could apply, for example, to discounts offered by a college or university 
bookstore to faculty, students, or staff. 

In its recent decision in Jefferson County Pharmaceutical Associa- 
tion v. Abbott Laboratories*** the Supreme Court appeared to take a more 
conservative approach to the scope of exemption from liability under the 
Robinson-Patman Act. In that case, an association of commercial phar- 
macists filed suit against pharmaceutical manufacturers, alleging viola- 
tion of the Robinson-Patman Act by sale of products to university and 
county hospitals at prices lower than those charged commercial pharmacies 
and resale by the university and county hospitals to the general public 
in competition with the plaintiff pharmacists. The Court reversed the 
District Court’s entry of summary judgment for the defendants, holding 
that ‘‘the sale of pharmaceutical products to state and local government 
hospitals for resale in competition with private pharmacies is not exempt 
from the proscriptions of the Robinson-Patman Act.’’ Although the scope 
of the section 13c exemption was not at issue in the case,19” the Court’s 
approach suggests that it will take a narrower view of all such exemp- 
tions in the future. 


CONCLUSION 


It is beyond question that colleges and universities are subject to the 
proscriptions of the federal antitrust laws, although most courts to date 
have been reluctant to apply per se rules or to analyze their activities 
without regard to the noncommercial ‘‘public service’’ purposes and func- 
tions of such institutions. Nevertheless, it is important that college and 
university counsel keep themselves informed about the most likely areas 
of potential liability, and the scope of possible exemptions, under the 
antitrust laws. This article has attempted to help counsel take the first 
step toward that goal. The following authorities may also be of use to 
the college or university attorney who is interested in a more in-depth 
approach to these issues. 





tion, constituted a purchase of supplies for the hospital’s ‘‘own use’ within Section 13c. 
Id. at 14-15. 

196 460 U.S. 150 (1983). For a discussion of the relevance of the Jefferson County 
case to analysis of the ‘‘state action’’ doctrine see supra notes 153-57 and accompanying 
text. 

197 The District Court in Jefferson County had granted summary judgment for defen- 
dants on the ground that state and local government purchases were exempt from the 
Robinson-Patman Act by virtue of their governmental status, without regard to § 13c. 
For purposes of summary judgment, the District Court assumed that at least some of the 
hospitals’ purchases would not be covered by the § 13c exemption. Therefore, the Court 
did not need to address the scope of this exemption. 
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NCAA V. BOARD OF REGENTS: 
A BROADENING OF THE 
RULE OF REASON 


KAROL K. ROWE* 


I. INTRODUCTION 


On June 27, 1984, the Supreme Court in NCAA v. Board of Regents, 
terminated the National Collegiate Athletics Association’s (NCAA) con- 
trol over football television contracts. In finding the NCAA’s control over 
broadcasting to be monopolistic, the Court terminated all current NCAA 
broadcasting contracts. As a direct result of the case, the association’s 
member schools have been forced to negotiate their own television deals 
without the help of the NCAA. At the time of the ruling, many members 
predicted the ruling’s effect would be disasterous, and that prediction has 
proven true. 

As a result of the ruling, many member schools have suffered signifi- 
cant revenue losses.? Even though more games are being broadcast, many 
smaller schools are no longer receiving the large amount revenues which 
they previously shared under the NCAA plan.? Further, with the market 
flooded with televised games, gate receipts are down as many fans now 
watch the games at home.‘ Most serious of all, however, is the impact 
on advertising revenues. Since the number of televised college football 
games has increased significantly because of the decision, many adver- 
tisers are finding the market to have reached the saturation point. In fact, 
television ratings for college football have dropped approximately twelve 
percent this season.® Because of the oversupply, advertisers now only are 
willing to pay two-thirds of the usual rate for advertising time during 
college football broadcasts.* As a result, broadcasters are decreasing the 
revenues individual schools will receive. Unfortunately, the impact of the 
NCAA decision has adversely affected individual students at many smaller 
schools. Because the earning potential of many schools is directly related 





+ B.S., 1980, Concord College; J.D., 1985, West Virginia University. 
NCAA v. Board of Regents, 104 S. Ct. 2948 (1984). 


1 
2 It Finally Happened: Too Much College Football on TV, Bus. Wx., October 8, 
1984, at 71. 


3 

4 Id. 
5 Fierman, Advertisers Show Signs of Football Fatigue, FoRTUNE, October 15, 1984, 
at 141. 


6 Id. 
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to revenues from football broadcasting contracts, schools are now unable 
to finance other sport programs which serve a large number of students. 

To understand the Court’s holding the case must be analyzed in terms 
of antitrust policy and precedent. Federal antitrust policy formally began 
with the passage of the Sherman Antitrust Act in 1890.7 The Act was 
created te strike at cartels, horizontal mergers of monopolistic proportions, 
and predatory business tactics. Wide discretion was delegated to the courts 
to interpret the common law language of the Act. Unfortunately, at the 
time of its enactment, no unitary body of common law doctrine existed 
to give meaning to the statute and the phraseology used has created endless 
confusion. As a result of the common law terminology, the law of restraints 
of trade* and monopolies® has experienced a sporadic growth of diverse 
and often contradictory statements.'° 

Since its enactment, the Sherman Act has been applied to countless 
types of agreements in varied industries. The versatility of the common 
law language has allowed the Act to be applied to commercial business, 
the professions and even non-commercial organizations.*! As a result of 
the Act’s diverse application, the courts have developed various techniques 
to be used to analyze violations and the Act’s purpose and effect in a par- 
ticular industry. While general rules exist, such as the per se doctrine, '2 
many exceptions also exist and more are being created as the Act con- 
tinues to be interpreted and enforced. 


Adding to already existing exceptions from the general rules, is the 
recent case of NCAA v. Board of Regents.'3 In NCAA, the Supreme Court 





7 Sherman Act, Ch. 647, 26 Stat. 209 (1890) (current version at 15 U.S.C. §§ 1-2 
(1982)). 

® 15 U.S.C. § 1 states: 

Every contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States, or with foreign nations, 
is declared to be illegal. Every person who shall make any contract or engage 
in any combination or conspiracy hereby declared to be illegal shall be deemed 
guilty of a felony, and, on conviction thereof, shall be punished by fine not 
exceeding one million dollars if a corporation, or, if any other person, one hun- 
dred thousand dollars, or by imprisonment not exceeding three years, or by both 
said punishments, in the discretion of the court. 

® 15 U.S.C. § 2 states: 

Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade 
or commerce among the several States, or with foreign nations, shall be deemed 
guilty of a felony, and, on conviction thereof, shall be punished by fine not 
exceeding one million dollars if a corporation, or, if any other person, one hun- 
dred thousand dollars, or by imprisonment not exceeding three years, or by both 
said punishments, in the discretion of the court. 

10 See generally R. Bork, THE ANTITRUST PARADOX, 15-21 (1978). 

11 See Arizona v. Maricopa County Medical Soc’y, 457 U.S. 332 (1982); United 
States v. National Soc’y of Professional Engineers, 435 U.S. 679 (1978); and American 
Soc’y of Mechanical Engineers, Inc. v. Hydrolever Corp. 456 U.S. 556 (1947). 

12 Under the per se doctrine, if an activity is blatant enough in its intent and per- 
nicious in its effect, a court need not inquire into the reasonableness of the activity before 
determining it is a violation of the antitrust laws. 

13 NCAA v. Board of Regents, 104 S. Ct. 2948 (1984). 
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applied the rule of reason’* to strike down the NCAA’s plan which 
restricted the number of games broadcast and fixed the price for each 
broadcast.15 In applying the rule of reason, the Supreme Court created 
a new exception to the general rule that price fixing agreements and out- 
put restrictions are illegal per se.‘* Further examination of the Supreme 
Court’s holding is necessary to determine the scope of the new applica- 
tion of the rule of reason to price fixing cases and the impact of NCAA 
on other antitrust issues. 


Il. STATEMENT OF THE CASE 
A. The Creation of the Conflict 


Since the early 1950s, the National Collegiate Athletic Association 
(NCAA)!7 has exercised control over all televising of football games of 
member institutions.1® While the NCAA legislates on a number of aspects 
such as playing rules, eligibility standards, and recruitment, football is 
the only sport in which the NCAA has exercised total control over the 
televising of games.'9 

In the mid-1970s, a number of major football conferences and indepen- 
dent schools, all members of the NCAA, formed the College Football 
Association (CFA).2° The CFA was organized out of dissatisfaction with 
different aspects of the NCAA’s regulations which governed college 
football.21 In 1979, CFA members determined they should have a greater 
voice in the formulation of television policy, particularly the number of 
games televised and the compensation received for each broadcast.?2 As 
a result, the CFA developed an independent television plan and received 
a contract offer from National Broadcasting Company (NBC).2? The NBC 





14 Under the rule of reason, the legality of restraints on trade is determined by 
weighing all the factors of the case such as the history of the restraint, the evil believed 
to exist, the reason for adopting the particular remedy and the purpose and end sought 
to be obtained. National Soc’y of Professional Engineers, 435 U.S. 679 (1978). 

18 104 S. Ct. 2948 (1984). 

16 See United States v. McKeeson & Robbins, Inc., 351 U.S. 305 (1956); United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); and United States v. Trenton 
Potteries, 273 U.S 392 (1927). 

17 The NCAA is a private non-profit organization organized in 1905. NCAA con- 
sists of approximately 900 members. Membership is open to four year institutions which 
meet certain academic standards. NCAA makes policy and enforces rules that govern par- 
ticipation in intercollegiate athletics by its members. The fundamental purpose of the 
NCAA is to preserve distinctively amateur athletics as part of the academic program of 
the nation’s institutions of higher education. See, Note, Tackling Intercollegiate Athletics: 
An Antitrust Analysis, 87 YALE L.J. 655 (1978). 

18 Board of Regents v. NCAA, 546 F. Supp. 1276, 1283 (W.D. Okla. 1982), modified, 
707 F.2d 1147 (10th Cir. 1983), aff'd, 104 S. Ct. 2948 (1984). 

19 Td. at 1284. 

20 Id. at 1285. 

21 Td. 

22 Id. 

23 Id. 
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contract would have been more lucrative for the CFA members than any 
of the NCAA agreements.?4 

When the NCAA learned of CFA’s effort to negotiate football televi- 
sion rights on behalf of its members, it announced that the NCAA had 
acted as the exclusive bargaining agent for all of its members since 1963 
and would continue to do so, even if it meant seeking expedited 
disciplinary procedures against offending member schools.25 The NCAA 
took the position that if CFA members ratified the contract with NBC, 
they would be in violation of NCAA rules.?* As a result of the NCAA’s 
public announcements concerning disciplinary procedures, the University 
of Oklahoma and the University of Georgia filed suit in the United States 
District Court for the Western District of Oklahoma. 

Suit was filed to prevent NCAA from initiating disciplinary pro- 
ceedings or otherwise interfering with CFA’s efforts to complete its agree- 
ment with NBC. At issue was the legality of NCAA’s broadcasting con- 
trols and the validity of NCAA contracts with American Broadcasting Com- 
pany (ABC), Columbia Broadcasting System (CBS) and Turner Broadcasting 
Company.?7 Injunctive relief was granted but CFA members were unable 
to consummate the agreement with NBC and the dispute continued as 
the district court found the threat of future NCAA sanctions to be a major 
factor in the decision of many CFA members to reject the NBC contract.?¢ 


B. The 1982-1985 NCAA Football Television Plan 


Under NCAA’s plan for 1982-85, schools were permitted to sell broad- 
cast rights only to ABC, CBS, and Turner Broadcasting.?® Like each of 
the preceding NCAA plans, the 1982-1985 plan provides that ‘‘all forms 
of televising of the football games of NCAA member institutions during 
the plan control periods shall be in accordance with this plan.’’*° The 
plan gives the NCAA television committee power to award rights to 
negotiate and contract for the telecasting of games of NCAA members to 
two carrying networks. 

In separate agreements with ABC and CBS, the NCAA granted each 





24 Id. at 1286. 

25 Sanctions range from reprimand to expulsion. If a school is expelled from NCAA 
it affects not only its football programs, but other sports as well. 

26 546 F. Supp. at 1286. 

27 Id. 

28 Id. at 1287-93. 

29 104 S. Ct. at 2955 & n.7. Footnote 5 states: ‘‘Because respondents sought and 
obtained only injunctive relief against future violations of § 1 in the District Court, we 
do not consider previous NCAA television plans except to the extent that they shed light 
on the purpose and effect of the current plan.”’ 

3° Td. at 2956, citing App. 35. 

31 Id. The plan also provided for a supplementary series which was to consist of 
a limited number of additional exposures during times that do not conflict with the prin- 
cipal football series that is scheduled for Saturday afternoons. 
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network the right to televise fourteen live exposures for which each net- 
work agreed to pay a specified minimum aggregate compensation to the 
participating NCAA member.%? Simply stated, the agreement authorized 
each network to deal directly with member schools for the right to televise 
their games. The method of computing the compensation involved the 
setting of a recommended fee by the NCAA for different types of telecast. 
National telecasts were most valuable and regional and lower divisions 
commanded a lower fee. The effect of the agreement allowed all teams 
in the same division to receive the same amount for national broadcasts, 
regardless of the size of the viewing audience, the number of markets in 
which the game was telecast, or the particular characteristics of the game 
and the participating schools.*4 

The plan also effectively imposed limitations which prevented NCAA 
members from appearing on national television more than a total of four 
times during a two year period.*5 Regional and national broadcasts per 
member were limited to a maximum six appearances in two years which 
had to be divided equally between the two carrying networks.*¢ 

Even though the 1982-85 NCAA Football Television Plan was the most 
comprehensive of any of the previous NCAA plans, it effectively limited 
the total number of televised college football games and restricted the 
number of games any one team might televise.*” Additionally, compensa- 
tion for each game was effectively determined by the NCAA’s 
recommended fee for national and regional broadcasts. NCAA members 
were precluded from making any kind of sale or agreement regarding 
television rights except in accordance with the basic plan.3* Because of 
these restrictions and the desire to enter into a more beneficial contract 
with NBC, the University of Oklahoma through its Board of Regents, and 
the University of Georgia Athletic Association sought relief in federal 
district court.%9 


C. Decision of the District Court 


Following a full trial, the district court held the NCAA plan violated 
the Sherman Act.*° As a result, the contracts the NCAA held with CBS 
and ABC were found to be illegal and unenforceable as violative of Sec- 
tion One of the Sherman Act. The plan was also held to violate Section 





32 Td. 

33 Td. 

34 Id. For example, all teams in the same division which participated in national 
telecasts received the same compensation regardless of the popularity of the teams play- 
ing. The same was true for regional telecasts. 

35 Id. at 2957. 


39 546 F. Supp. 1276. 
40 Id. at 1311. 
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Two of the Act because it resulted in the monopolization of the college 
football broadcasting market.*1 

Specifically the district court determined the control exercised by the 
NCAA over college football was that of a classic cartel. The court said: 


This cartel has an almost absolute control over the supply of college football 
which is made available to the networks, to television advertisers, and 
ultimately to the viewing public. Like all other cartels, NCAA members have 
sought and achieved a price for their product which is, in most instances, 
artificially high. The NCAA cartel imposes production limits on its members, 
and maintenance mechanisms for punishing cartel members who seek to 
stray from these production quotas. The cartel has established a uniform 
price for the products of each of the member producers, with no regard for 


the differing quality of these products or the consumer demand for these 
various products. ‘2 


The district court also found the NCAA was seeking to regulate the 
distribution of revenues to cartel members in a way that did not resemble 
the distribution to be expected in a free market.*? In support of this find- 
ing, the district court noted that NCAA took for itself a sizeable cut of 
the revenues from the plan.** The district court also determined the 
disagreements between NCAA members and the CFA members, who were 
also NCAA members, closely resembled classic cartel infighting.*® 

The NCAA argued procompetitive justifications for the agreement 
existed and, because of those justifications, a rule of reason analysis should 
be used.** In analyzing the plan before it, the district court applied the 
per se rule stating that even though the NCAA claimed the plan had pro- 
competitive factors, such justification was foreclosed by the decision of 
the Supreme Court in Arizona v. Maricopa County Medical Society.*” Even 
after finding a per se violation, the district court went on to apply the 
rule of reason because of the detailed inquiry into the industry that had 
already been conducted.** In applying the rule of reason, the district court 
found the plan restrained competition through the unreasonable restraints 
of price fixing and output limitation and, as a result, compelled the 
inference that the plan was intended to restrain competition.*® The district 


court found a clear violation of Section One of the Sherman Act and the 
NCAA appealed.*° 





41 Id. at 1319-23. The Court of Appeals and the Supreme Court found it unnecessary 
to reach this issue. See 104 S. Ct. at 2957-58 & n.12. 
42 546 F. Supp. at 1301. 


43 
44 
45 


46 546 F. Supp. at 1308. 


47 Arizona v. Maricopa County Medical Soc’y, 457 U.S. 332 (1982). 
48 546 F. Supp. at 1314. 
49 Id. at 1319. 


5° Id. To summarize its holding, the district court found the NCAA had restrained 
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D. Decision of the Court of Appeals 


The Court of Appeals for the Tenth Circuit affirmed the district court’s 
holding, also finding the NCAA plan constituted per se price fixing.*? 
The Court of Appeals rejected all three of the NCAA’s arguments, 
including: (1) the plan promoted live attendance; (2) the plan was 
necessary to promote athetically balanced competition; and (3) the plan 
was necessary to justify the need to compete effectively with other type 
of television programming.*? 

In applying the per se rule, the court held: (1) the plan could not 
be procompetitive because it resulted in a reduction in viewership due 
to its output limitations;5* (2) the argument that competition would destroy 
the market was inconsistent with the policy of the Sherman Act;5+ and 
(3) the plan completely eliminated competition between producers of foot- 
ball and, as a result, was illegal per se.55 

The Court of Appeals also went on to apply the rule of reason analysis 
because of the detailed state of the record and the prospect of Supreme 
Court review, finding further scrutiny of the plan to be in the interest 
of litigation efficiency.5* In assessing the plan using the rule of reason 
analysis, the court affirmed the district court’s finding stating: 


We affirm the district court’s conclusion that the television plan is 
unreasonably restrictive of competitive conditions and therefore unlawful. 
It increases concentration in the marketplace; it prevents producers from 
exercising independent pricing and output decisions; it precludes broad- 
casters from purchasing a product for which there are no readily available 
substitutes; it facilitates cartelization. Against this array of antitrust injuries 
the NCAA’s justifications are insufficient.57 


Following the Court of Appeal’s decision, the NCAA appealed to the 
Supreme Court. 





competition in three ways: (1) price-fixing for particular telecasts, (2) exclusive network 
contracts which were tantamount to a group boycott of other potential broadcasters and 
the threat of sanctions against members also constituting a threatened boycott of potential 
competitors; and (3) placing an artificial limit on the production of televised college football. 
The Court of Appeals rejected the district court’s boycott holding all broadcasters 
were free to negotiate for a contract as carrying networks and no boycott against members 
existed if the NCAA rules were otherwise valid. Board of Regents v. NCAA, 707 F.2d 
1147, 1152 (10th Cir. 1983), aff'd, 104 S. Ct. 2948 (1984). 
51 Id. at 1152. (The Court of Appeals did remand to the district court for an 
appropriate modification of its injunctive decree). 
. at 1153-56. 
. at 1153-54. 
. at 1154. 
. at 1155-56. 
. at 1157. 
. at 1160. 
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E. Decision of the Supreme Court 


The Supreme Court also found the challenged practices of the NCAA 
to constitute a restraint of trade because they limited members’ freedom 
to negotiate and enter into their own television contracts.5* Upon examin- 
ing the function of the NCAA, the Supreme Court determined it was an 
association of schools which compete against each other for television 
revenues, fans, and athletes. In identifying the NCAA members as com- 
petitors, the Court went on to determine that ‘‘the NCAA member institu- 
tions had created a horizontal restraint—an agreement among competitors 
on the way in which they will compete with one another.’’5® The Court 
then identified the ceiling on the number of games which member 
institutions may televise, as an output limitation and the minimum 
aggregate price which operated to preclude price negotiation between 
broadcasters and institutions as horizontal price-fixing.*° Citing Broad- 
cast Music, Inc. v. CBS,** the Court then stated: 


Horizontal price-fixing and output limitation are ordinarily condemned as 
a matter of law under an “‘illegal per se’’ approach because the probability 
that these practices are anticompetitive is so high; a per se rule is applied 
when ‘“‘the practice facially appears to be one that would always or almost 
always tend to restrict competition and decrease output.’’®? 


After labeling the restraints involved as horizontal price-fixing and 
output restricting, the Court noted that traditionally such restraints were 
presumed unreasonable without inquiry into the market context in which 
they existed. The Court then deviated from precedent and applied the 
rule of reason analysis stating: 


Nevertheless, we have decided that it would be inappropriate to apply a 
per se rule to this case. This decision is not based on a lack of judicial 
experience with this type of arrangement, on the fact that the NCAA is 
organized as a nonprofit entity, or on our respect for the NCAA’s historic 
role in the preservation and encouragement of intercollegiate amateur 
athletics. Rather, what is critical is that this case involves an industry in 
which horizontal restraints on competition are essential if the product is 
to be available at all.*? 





58 104 S. Ct. at 2959. 
Justice White joined in dissent by Justice Rehnquist, argued the court should 
have treated intercollegiate athletes under the NCAA’s control as a non-profit 
venture instead of a purely commercial venture. Justice White found the plan 
‘“‘eminently reasonable,’’ reasoning that it ‘‘fosters the goal of amateurism by 
spreading revenues among various schools and reducing the financial incen- 
tives toward professionalism.”’ 
Id. at 2978. 

Id. at 2959 (footnote omitted). 

Id. at 2959-60. 

Broadcast Music, Inc. v. CBS, 441 U.S. 1, 19-20 (1979). 

104 S. Ct. at 2960 (quoting Broadcast Music, Inc.). 

Id. (emphasis added). 
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In applying the rule of reason, the Supreme Court clearly eliminated 
several reasons that might have supported its deviation from the usual 
application of the per se rule in price-fixing cases. The Supreme Court 
refused to grant the NCAA any special deference because of its alleged 
nonprofit status or its historic function with regard to amateur athletics.*4 
Nevertheless, the Court appears to have.extended the rule of reason to 
apply to areas where restraints are necessary to preserve the character and 
quality of a unique product which could not be provided without coopera- 
tion and the presence of mutual agreement among suppliers.*5 Thus, the 
Supreme Court began its analysis of the plan with the assumption that, 


[T]he NCAA plays a vital role in enabling college football to preserve its 
character, and as a result, enables a product to be marketed which might 
otherwise be unavailable. In performing this role, its actions widen con- 
sumer choice—not only the choices available to sports fans but also those 
available to athletics—and hence can be viewed as procompetitive.** 


In emphasizing the fac. that the product (televised college football games) 
would be unavailable without the cooperation of NCAA members, the 
Supreme Court was prepared to uphold the plan upon any showing by 
the NCAA that the plan was procompetitive. 

The effect of the Supreme Court decision to apply the rule of reason 
analysis to horizontal restraints on competition in markets where such 


restraints are necessary, if the product is to be available at all, appears 
to have extended the application of the rule of reason to a limited but 
undefined class of price-fixing cases. Because of the confusion which 
usually accompanies the characterization of restraints of trade as illegal 
per se or deserving of the rule of reason analysis, a more in-depth analysis 
into the standard for evaluating such restraints on trade is necessary. 


Ill. Prior LAw 


The broad language of Section One of the Sherman Act condemns 





64 Id. Footnote 22 states: 
There is no doubt that the sweeping language of § 1 applies to nonprofit entities, 
Goldfarb v. Virginia State Bar, 421 U.S. 773, 786-787, 95 S. Ct. 2004, 2012-2013, 
44 L.Ed. 2d 572 (1975), and in the past we have imposed antitrust liability on 
nonprofit entities which have engaged in anticompetitive conduct, American 
Society of Mechanical Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556, 576, 
102 S. Ct. 1935, 1947, 72 L.Ed. 2d 330 (1982). Moreover, the economic 
significance of the NCAA’s nonprofit character is questionable at best. Since 
the District Court found that the NCAA and its member institutions are in fact 
organized to maximize revenues, see 546 F. Supp., at 1288-1289, it is unclear 
why petition is less likely to restrict output in order to raise revenues above 
those that could be realized in a competitive market than would be a for-profit 
entity. Petitioner does not rely on its nonprofit character as a basis for reversal. 
Tr. of Oral Arg. 24. 

65 104 S. Ct. at 2961. 
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all concerted activity which restrains trade. Because Congress provided 
no guidelines as to the scope and meaning of the mandate, the courts 
have found it necessary to confine the generality of the section because, 
if read literally, Section One bans every contract which in any sense 
restraints trade. As a result, the meaning of Section One has been sub- 
jected to widely varying interpretations since its enactment. 

At one end of the continuum of competing views as to the proper 
interpretation of Section One is Justice Harlan’s literalist position. In Stan- 
dard Oil Co. of N.J. v. United States,*’ Justice Harlan insisted Congress 
intended to draw no distinction between restraints of commerce that were 
reasonable and those that were not. Justice Harlan read Section One to 
be an absolute, statutory prohibition of every contract, combination or 
conspiracy in restraint of trade. 

At the other end of the continuum is the view expressed by Justice 
White in United States v. Trans-Missouri Freight Ass’n.** In his dissenting 
opinion Justice White asserted even significant restraints on competition 
do not violate the Act if it can be shown that in the particular context 
in which they arose the restraints tend toward the achievement of other 
social goals which counterbalance or outweigh injury to competition.*®® 

While neither view has dominated, case law illustrates the current 
interpretation is somewhere between these two extremes. Through the 
development of the per se rule and the rule of reason, the courts have 
created a framework for determining whether the concerted activity was 
adopted for the purpose of reducing competition or if the activity was 
adopted for some other purpose and merely has an inconsequential 
restraining effect on competition. Evaluation, however, is not always easy 
because the court must first classify the kind of activity involved and then 
determine whether it was adopted solely to reduce competition. In order 
to appreciate the difficulty in evaluating concerted activity which restrains 
trade, the development of both the per se rule and the rule of reason must 
be examined. 


A. Development of the Per Se Rule 


In United States v. Joint Traffic Association,”° the Supreme Court was 
asked to determine the legality of the set rate agreement which had been 
established by a cartel of railroads that served Chicago and the west coast. 
The defendants contended the rate agreement was «sential to avoid the 
creation of a monopoly. The Court held the rate agreement was unlawful, 
stating, ‘‘[aJn agreement of the nature of this one which directly and 
effectively stifles competition, must be regarded under the statute as one 





Standard Oil Co. of N.J. v. United States, 222 U.S. 1 (1911). 

United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 343 (1897). 
Id. at 343 (White, J., dissenting). 

United States v. Joint Traffic Ass’n, 171 U.S. 505 (1893). 
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in restraint of trade. . . .’’?1 In so holding, the Court established that the 
purpose of the Act was to protect competition and that arrangements like 
price-fixing, which directly and significantly restrict competition, are 
invalid without further inquiry. As a result of the Court’s holding in Joint 
Traffic, the per se rule was created. 

The next case of significance which dealt with the per se rule was 
United States v. Trenton Potteries Co.”? In Trenton Potteries, the Supreme 
Court upheld the convictions of the corporate employees who had formed 
a cartel and implemented fixed prices and limited sales to specified job- 
bers. In the majority opinion, Justice Stone squarely rejected the defense 
offered by the cartel that the prices fixed were reasonable and doing scant 
harm. In finding the aim and result of every price-fixing arrangement to 
be the elimination of competition, Justice Stone stated, ‘‘[a]greements 
which create such potential power may well be held to be in themselves 
unreasonable or unlawful restraints, without the necessity of minute 
inquiry whether a particular price is reasonable or unreasonable. . . .’’”3 

The per se rule was firmly established in United States v. Socony- 
Vacuum Oil Co.”4 In Socony-Vacuum the Supreme Court labeled as price- 
fixing the defendant’s program for entering into the spot market for 
gasoline as a buyer in order to affect the market price.”5 In finding the 
program to violate Section One, the Supreme Court reiterated the posi- 
tion taken in Trenton Potteries that reasonableness of prices is no defense, 
even if, as the defendants claimed, the resulting prices were no higher 
that those a healthy competitive market would yield. The Supreme Court 
then extended its position beyond Trenton Potteries to hold an arrange- 
ment fixing prices could not be justified on the ground it was designed 
to diminish competitive evils. Using the now classic phrase, the Court 
stated, ‘‘[u]nder the Sherman Act a combination formed for the purpose 
and with the effect of raising, depressing, fixing, pegging, or stabilizing 
the price of a commodity in interstate commerce is illegal per se.’’”* As 
a result of Socony-Vacuum the Supreme Court foreclosed any inquiry in- 
to both the reasonableness of the prices chosen in a price fixing action 
and whether the defendants possessed sufficient market power to impose 
prices higher than competition would yield. 





71 Id. at 577. 

72 United States v. Trenton Potteries Co., 273 U.S. 392 (1927). 

73 Id. at 397. 

74 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 

78 Socony-Vacuum involved the oil refining industry during the depression. Because 
oil refining was a seriously depressed industry, major oil refiners agreed to buy distressed 
gas from independent refiners who were dumping their gas on the spot market at very 
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as consistent with overall supply and demand. 
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In Northern Pacific Ry. v. United States”? the Supreme Court put the 
finishing touches on the per se rule. The Court found the defendants’ 
preferential routing agreement violated Section One of the Act. The agree- 
ment required the shipment, on the railroad’s lines, all commodities pro- 
duced or manufactured on land which the railroad owned or leased. The 
Supreme Court, in finding the agreement unlawful, stated: 


[T]here are certain agreements or practices which because of their pernicious 
effect on competition and lack of any redeeming virtue are conclusively 
presumed to be unreasonable and therefore illegal without elaborate inquiry 
as to the precise harm they have caused or the business excuse for their 
use. This principle per se unreasonableness not only makes the type of 
restraints which are proscribed by the Sherman Act more certain to the benefit 
of everyone concerned, but is also avoids the necessity for an incredibly 
complicated and prolonged economic investigation into the entire history 
of the industry involved, as well as related industries, in an effort to deter- 
mine at large whether a particular restraint has been unreasonable—an inquiry 
so often fruitless when undertaken.”® 


As a result, Northern Pacific mandates that the per se rule will apply 
whenever a practice, if effective, is found to cause substantial injury to 
competition, and, if the inquiry into the practice would be complex, time 
consuming, costly, and uncertain. Arguably, the per se rule is a rule of 
judicial economy which prevents the judiciary from having to evaluate 


what is reasonable when it is clear that the agreement will restrain 
competition. 


B. Development of the Rule of Reason 


While the Supreme Court was developing the per se rule, the Court 
was also creating an analytical approach to evaluate violations of the Act 
which focused on the reasonableness of the behavior. In Standard Oil Co. 
of N.J. v. United States,7° the Supreme Court announced a standard of 
reasonableness which permits the courts to decide whether conduct is 
significantly and unreasonably anticompetitive in character or effect. 

Standard Oil involved a close knit combination of thirty-seven oil 
corporations which were brought under common management and con- 
trol through a holding company. Although a cartel was not involved, the 
Court did find the defendants had, among other things, engaged in 
predatory local price cutting and used their power to exact discriminatory 
price concessions from railroads. After examining the defendants’ pat- 
tern of conduct, the Court found violations of Sections One and Two.®° 

In invoking a rule of reason analysis of the defendants’ behavior, the 
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Court determined restraints that have offensive quality and those that do 
not should be evaluated differently.*: If the restraint is offensive and 
negatively affects competition the per se analysis should be used. If the 
restraint is not undue, the rule of reason applies and the Court will resolve 
the issue of whether the restraint is one which could escape condemna- 
tion. The Court did not suggest the rule of reason would apply to behavior 
that significantly restrains competition but under which the public is better 
off. 

The rule of reason was extended in Chicago Board of Trade.*? At issue 
was a board rule that forbade exchange members to purchase or offer to 
purchase at any price other than the closing price any grain already in 
transit to Chicago for delivery on arrival during the hours between the 
close of the call session and the opening of business on the next day. 
The Board argued the purpose of the rule was to limit the hours of trading, 
reduce the market power of the few warehousemen who gained an advan- 
tage by trading at night, and make the day market more perfect. In 
upholding the rule, Justice Brandeis paraphrased Standard Oil.: 


The true test of legality is whether the restraint imposed is such as merely 
regulates and perhaps thereby promotes competition or whether it is such 
as May suppress or even destroy competition. To determine that question 
the court must ordinarily consider the facts peculiar to the business to which 
the restraint is applied; its condition before and after the restraint and its 
effect, actual or probable. The history of the restraint, the evil believed to 
exist, the reason for adopting the particular remedy, the purpose or end sought 
to be attained, are all relevant facts. This is not because a good intention 
will save an otherwise objectionable regulation or the reverse; but because 
knowledge of intent may help the court to interpret facts and to predict 
consequences.® 


The effect of Chicago Board of Trade is to clarify the analysis for find- 
ing violations of the Sherman Act. If the restraint suppresses or destroys 
competition, it is unreasonable and unlawful. If injury is not obvious, 
then the court may analyze business facts which are relevant to 
reasonableness of the restraint.*4 


C. The Merging of the Two Rules 


While the rules for analyzing restraints of trade appear to have 
developed separately, recent case law suggests the rules have actually 
merged into one analytical framework. The Supreme Court has often stated 
the ultimate focus is not changed by the use of the rule of reason because 
the ultimate goal is always to determine whether competition is restricted 
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or destroyed by the agreement.** In fact, the boundary line between a viola- 
tion requiring a per se analysis and one requiring a rule of reason analysis 
has never been as unclear as it is now. 

In National Society of Professional Engineers v. United States,** the 
Supreme Court held the society’s canon of ethics that prohibited members 
from submitting competitive bids for their services violated Section One 
of the Act. In finding the violation, the Court determined the refusal to dis- 
cuss prices with potential customers until after an engineer had been selected 
was not price-fixing as such, but did restrain trade because it absolutely 
prevented competitive bidding.*” The Supreme Court rejected the defen- 
dant’s argument that the canon could be justified under a rule of reason 
analysis, because it was in the interest of public safety.** In refusing to 
apply the rule of reason, the Court stated, ‘‘the Rule does not open the 
field of antitrust inquiry to any argument in favor of a challenged restraint 
that may fall within the realm of reason. Instead, it focuses directly on 
the challenged restraint’s impact on competitive conditions.’’*® After find- 
ing the focus of the inquiry to be the restraint’s impact on competition, 
the Court went on to state the only kind of restraints deserving of a rule 
of reason analysis weré those which merely regulate and perhaps pro- 
mote competition. The effect of the holding clarifies the Court’s previous 
statement in Chicago Board of Trade that the sole inquiry is whether com- 
petition has been restrained. 

In refusing to apply the rule of reason, the Court noted the per se 
rule and the rule of reason actually complement each other.®® Because 
the canon clearly could be identified as anticompetitive without an 
elaborate study of the industry, the per se rule would apply. The Court 
further stated the rule of reason would have applied if the situation had 
required analyzing the facts peculiar to the business, the history behind 
the canon, and the reason for it.*1 Even so, the Court had no trouble 
characterizing the canon’s effect as clearly anticompetitive and a per se 
violation of the Act. 

Broadcast Music, Inc. v. CBS®? was the next case of major importance 
to the question of when to apply the rule of reason. In Broadcast Music, 
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The society argued that competitive pressure would adversely affect the quality 
of engineering and the practice of awarding engineering contracts to the lowest bidder 
would be dangerous to public health, safety, and welfare. For those reasons the society 
claimed its Code of Ethics was not an unreasonable restraint of trade. 

8° 435 U.S. at 688. 
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the Supreme Court applied the rule of reason to the agreements licensing 
agencies had with composers, writers, and publishers that allowed the 
agencies to issue blanket licenses for the performance of copyrighted 
compositions.®* In applying the rule of reason, the Court stated, even 
though the blanket license fee was set by the licensing agency rather than 
by competition among individual copyright owners, it served as an 
acceptable mechanism for protecting against unauthorized copyright use 
and was not per se price-fixing. The Court also determined the blanket 
license was the most efficient way to protect the copyrights of the licens- 
ing agencies. The most important part of the Supreme Court’s opinion 
in Broadcast Music was its recognition of the difficulty of determining 
what analysis should apply to the contested behavior. 

Specifically, the majority opinion, written by Justice Stevens, noted 
the per se rule at times was applied too literally. It gave the example of 
two partners setting the price for their goods and services as clear price- 
fixing, but not a per se violation of the Sherman Act.** The Supreme Court 
stated, ‘‘Thus, it is necessary to characterize the challenged conduct as 
falling within or without that category of behavior to which we apply the 
label ‘‘per se price-fixing.’’ That will often, but not always be a simple 
matter.’’®5 

In applying the rule of reason to the blanket licensing arrangement 
the Court found the agreement had several other purposes aside from stifl- 
ing competition. In particular, the licensing agreement was found to 
accompany ‘‘the integration of sales, monitoring and enforcement against 
unauthorized copyright use.’’°* The Court found the blanket license to 
further the protection of the Copyright Act and to be necessary because 
it reduced the cost individual copyright owners would accrue if they 
attempted to negotiate their own deals. Thus, the Court moved away from 
a strict per se analysis of price-fixing agreements. The Court concluded, 
‘‘Not all arrangements among actual or potential competitors that have 
an impact on price are per se violations of the Sherman Act or even 
unreasonable restraints.’’9” 

Three years after deciding Broadcast Music the Supreme Court 
restricted the scope of the rule of reason. In Arizona v. Maricopa County 
Medical Society,** the majority refused to apply the rule of reason and 
held an agreement among competing physicians that set maximum fees 
for payment from participants in specified insurance plans was a per se 
violation of Section One of the Sherman Act.°? 

In Maricopa, two Arizona County Medical Societies formed two foun- 
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dations for medical care, both of which were organized for the purpose 
of promoting set fees for particular services and to provide the community 
with a competitive alternative to existing health insurance plans. The foun- 
dations established the schedule of maximum fees that participating doc- 
tors agreed to accept as payment in full for services performed under the 
insurance plans approved by the doctors.*°° The foundations were then 
accused of engaging in illegal price fixing. The district court and the Court 
of Appeals for the Ninth Circuit refused to enter partial summary judg- 
ment because the actual purpose and effect of the agreement was unknown. 
The Supreme Court reversed finding per se price-fixing under Section 
One.?° 

In refusing to apply the rule of reason, Justice Stevens, writing for 
the majority, emphasized that to apply the rule would require elaborate 
inquiry into the reasonableness of the challenged activity and entail signifi- 
cant costs.° In making an economic analysis of the effect of implement- 
ing either rule, the Court found the cost of implementing the rule of reason 
to exceed the benefit derived from examining the agreement on the merits. 
Citing Standard Oil and Trenton Potteries as authority, the Court found 
the agreement to be per se price-fixing, stating, ‘‘the anticompetitive poten- 
tial inherent in all price fixing agreements justified their facial invalida- 
tion even if procompetitive justifications are offered from some.’’1%? 

In examining the effect of Broadcast Music, the Supreme Court found 
the cases to be fundamentally different.1°* The Court said setting a price 
was necessary for the use of the blanket license arrangement in Broadcast 
Music but distinct from the setting of price by the foundation of medical 
practitioners who were attempting to provide better service to consumers 
and make more services available through the use of insurance.1°5 

Dissenting, Justice Powell forcefully argued that there was no dif- 
ference between the agreement at issue and the agreement in Broadcast 
Music.'°* Noting the majority had acknowledged the per se ban against 
price-fixing was not to be invoked every time potential competitors literally 
fixed prices,!°” Justice Powell questioned the majority’s characterization 
of the plan as price fixing because the majority failed to acknowledge the 
procompetitive effects of the agreement. Emphasizing Broadcast Music 
also involved the setting of prices, the dissent questioned whether any 
real difference existed between the agreements because both had the effect 
of delivering a service in a more economical manner.‘°* In arguing for 
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the need for a full trial, the dissent argued the rule of reason should apply 
when complex economic arrangements were at issue which had the poten- 
tial for great benefit while only a limited potential for harm.‘ 

The issue of which analysis to apply arose most recently in NCAA 
v. Bd. of Regents.11° In NCAA, the Supreme Court evaluated the NCAA 
television plan under a rule of reason analysis even though it involved 
a horizontal agreement which clearly fixed prices and established output 
limitations. The choice of rule by the Court appears to mark a retreat from 
the majority’s position in Maricopa and an acceptance of the dissenting 
position of Justice Powell in Broadcast Music. 


IV. ANALYSIS 


The Court’s use of the rule of reason in NCAA is a movement away 
from the preclusionary effect of the per se analysis. The Court appears 
to apply the rule of reason analysis used in Broadcast Music and the dis- 
sent in Maricopa as it examines the purpose of the contract at issue and 
the impact of the contract on competition.1" 

Two possible reasons exist for the Court’s choice of rule. First, it is 
conceivable that the Court was taking notice of the unique aspect of the 
NCAA and the role it fulfilled in helping many smaller member schools 
obtain television contracts. Because these schools could not have obtained 
lucrative contracts on their own, membership in the NCAA and the televi- 
sion plan provided them with revenues in excess of what they would other- 
wise receive in a freely functioning market. The effect of the television 
plan was to allow distribution of resources among the member schools. 
This distributive effect helped the smaller schools, to the detriment of 
the larger schools, because revenues were distributed within each class 
of NCAA membership without regard to the size of the school and the 
prestige of the football team. 

Another explanation for the Court’s application of the rule of reason 
is the need to preserve the character and quality of the unique product— 
televised college football—which could not be provided without joint 
cooperation and the presence of mutual agreement among suppliers.112 
Here the Court appears to recognize that, if college football is to exist at 
all, special agreements may be required to insure its availability. This is 
analogous to the Court’s application of the rule of reason to the licensing 
agreement in Broadcast Music. The Court applied the rule of reason to 





affect competition because competition could have existed but for the agreement. Fur- 
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the blanket licensing agreements in Broadcast Music because of the need 
to effectively protect copyrights. Here, college football is equally deserv- 
ing of protection because of the need to insure that member schools 
cooperate with each other in order to maintain competition in the playing 
field. The television plan not only preserved competition but went fur- 
ther and distributed resources among the member schools under the guise 
of maintaining amateur athletics. 

While possible explanations for the Court’s choice of rule exist, it 
is important to note the Court was not clear as to why the traditional per 
se rule was not to apply. In fact, the Court limited its discussion concern- 
ing the choice of rule to two pages." It is clear, however, from the opinion, 
the Court was attempting to find a way to uphold the agreement because 
of the benefits many of the member schools enjoyed under the television 
plan. In its ultimate analysis, the Court weighed the goals of traditional 
antitrust policy against the value of the NCAA’s plan. Unfortunately, for 
many small schools, the plan could not be supported under any analysis. 

The Supreme Court clearly rejected each justification offered by the 
NCAA. In refusing to accept the argument that the plan was a joint ven- 
ture, the Court noted the plan restricted output and that participants in 
a true joint venture must be free to increase output. Under the NCAA’s 
plan, member schools could not increase the number of televised 
appearances or they would be in violation of NCAA rules and subject to 
sanctions.*!* The Court also determined the restraint on the total number 
of televised games was not necessary to market the product.15 

The Court also rejected the NCAA’s defense that the plan was 
necessary because the broadcasting rights needed to be sold as an attrac- 
tive package.'¢ In refusing to accept this argument the Court emphasized 
that lack of market power does not justify a naked restriction on price 
or output.'!” The Court determined the collective action taken by the NCAA 
was not necessary because there were no competitors from which the 
NCAA needed protection. In other words, since there was no ready 
substitute for college football, there was no need for the joint marketing 
of broadcast rights.‘1® The Court did note that, if the NCAA had faced 
interbrand competition, some collective action might have been 
appropriate to enhance the members’ ability to compete.11* Surprisingly, 
the Court did not find the CFA to be creating interbrand competition even 
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though the CFA was found to create ‘‘classic cartel infighting’? which 
suggests the potential for interbrand competition was present.12° 

Also, the Court rejected the argument that the television plan was 
necessary to protect game attendance. Here the Court was quick to point 
out the plan allowed games to be televised at the same time they were 
being played.1?1 The Court found the plan to be inconsistent with its stated 
purpose because if live attendance needed to be protected then the games 
should not be televised at the same time they are being played. Further- 
more, this purpose suggests the NCAA feared the product was not suffi- 
ciently attractive to draw live attendance when faced with competition 
from televised games.'?? The Court found the plan was an attempt to pro- 
tect ticket sales just as any monopolist would try to increase revenues 
by reducing output.!2? The Court then applied Professional Engineers and 
determined, ‘‘The Rule of Reason does not support a defense based on 
the assumption that competition itself is unreasonable.’’124 

The NCAA then argued the television plan was necessary to main- 
tain the competitive balance among amateur athletic teams. The Court 
distinguished the need to define conditions of contest from the need to 
restrict price and output.125 In rejecting this argument, the Court found 
the interest in maintaining a competitive balance to be a mere justifica- 
tion for regulating all television of intercollegiate football and to be 
unrelated to any neutral standard or any identifiable group of 
competitors.126 The plan was found to regulate only a source of revenue 
that is more important to some colleges than others. In other words, the 
plan failed to regulate how the revenues were to be spent by the member 
schools. Had the plan’s purpose been to monitor and regulate the spend- 
ing of football revenues to insure the maintenance of amateurism, the plan 
might have been supportable. As it existed, the plan was a restraint on 
trade because more games would have been televised in the free market 
than under the plan. 

The result of the Court’s rule of reasons analysis was to find the agree- 
ment an unreasonable restraint of trade because no valid justification could 
be found for the agreement. More importantly, competition was restricted 
because the plan limited output and fixed prices. While the Supreme Court 
made every attempt to allow the NCAA to justify the television plan, the 
plan could not be upheld because of its restrictive nature and 
anticompetitive purpose. Had the NCAA formulated a plan which did not 
restrict output and which allowed the price to reflect the market value 
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of the team’s performance, the plan might have survived the rule of reason 
analysis because of the unique nature of college football and the need for 
cooperation among competing schools. As it existed, the plan was too 
restrictive and totally eliminated competition by foreclosing an individual 
school’s right to negotiate on its own. Because the plan served no true 
procompetitive purpose as required by traditional antitrust policy, it was 
overruled. 

Although the plan was overruled by the Court, the analysis applied 
to the restraints is similar to that of a continuum as opposed to the tradi- 
tional polar model. Specifically, the rule of reason places evaluation of 
restraints of trade on a continuum because restrictive agreements can be 
upheld if they have the potential to create benefits and encourage com- 
petition. Even more importantly, the Court recognized the difficulty in 
labeling behavior as illegal per se in the current marketplace. The Court 
appears to be determining whether the misallocation of resources that 
results in NCAA is caused by the restraint of trade (i.e., the cartel-like 
behavior) or whether some economic efficiency is created by the plan 
similar to the efficiency that results from a partnership or joint venture. 
The effect of this efficiency analysis is similar to the old common law 
ancillary restraint doctrine which allowed subordinate restraints of trade 
if they contributed to the efficiency of the main transaction. 

The NCAA’s plan was so restrictive that it is obvious resources were 
misallocated. Some schools were prevented from televising more than the 
minimum number of games. Further, the plan served no procompetitive 
purpose as it attempted to insulate gate receipts and prevented individual 
schools from negotiating their own contracts. Had the plan prevented the 
televising of games during the time games were being played, it is possible 
the plan could have been upheld because of the unique character of college 
football. Furthermore, had the NCAA acted as the bargaining agent without 
limiting the schools’ broadcasts, it could have argued the need for the 
agreement to protect amateur athletics—if it had regulated the member 
school’s use of the revenues. 

Unfortunately for many members of the NCAA, the plan caused 
resources to be misallocated and served no real purpose other than to 
restrict output and fix prices. The plan had the effect of penalizing 
members of the NCAA who had successful football teams with well 
established reputations. The plan limited the number of games these 
schools could televise and the amount they could charge for the broad- 
cast. These members’ resources were misallocated because they did not 
receive the same value for broadcasts under the plan as they would have 
in the free market. The agreement operated against these schools so smaller 
and lesser known schools would benefit. 


V. CONCLUSION 


The net effect of NCAA is yet to be seen. The Court’s use of the rule 
of reason creates uncertainty because little guidance exists for the college 
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or university that is attempting to draft an agreement with another college 
or university. The case does suggest that any agreement entered into by 
a college or university should clearly reflect the need for the agreement 
be it sports or academics. Furthermore, the stated purpose of the agree- 
ment must be implemented in a manner consistent with the agreement 
itself. Agreements which are restrictive in some traditional way must be 
procompetitive, cause resources to be allocated efficiently, and protect 
a product which cannot exist in a free market without some cooperation 
among competitors. Finally, educational institutions should avoid 
operating too much like an ordinary business in that the activities regulated 
by any agreement which has the potential to restrain trade should be clearly 
distinguished from commercial profit seeking activities. When the agree- 
ment is clearly for the purpose of profit seeking, if it restrains trade, it 
will be overruled when it affects competition regardless of its original 
purpose. NCAA sends a clear message that the purpose of the agreement 
is not enough to protect it. The effect of the agreement must be pro- 
competitive and cause resources to be efficiently allocated. 
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CONTRACTING FOR SERVICES, Edited by Lanora F. Welzenbach. 
Washington, D.C.: National Association of College and University 
Business Officers, 1982. 


Contracting for Services: represents for institutions of higher educa- 
tion on introductory, practical reference on the contracting process. This 
result is achieved by the book’s use of representative, real-situation ex- 
amples with minimal emphasis on theoretical aspects of contract law or 
management. Unfortunately, the emphasis on practicality leads to a 
volume too simplistic for attorneys and too specialized for other admini- 
strators. 

The book first opens with a brief description of the entire contracting 
process, ‘‘An Overview of Contracting,’’? starting with the decision to 
contract out, continuing with the administration of the contract, and con- 
cluding with the evaluation of the contractor’s performance. This step- 
by-step summary is followed by three representative examples of univer- 
sity/college contracting for services, including one example in which 
contracting is found undesirable. The examples illustrate the contracting 
process and should be useful for their attention to the decision process. 
For the procurement officer whose decision is already made, the ex- 
amples provide contracting situations that are widely encountered: 
operation of a university bookstore system, operation of food services, 
and provision of janitorial services. Procurement officials with other con- 
tracting requirements will be able to use general principles and pro- 
cedues from these examples. 

Chapters in Part 2 of the book? explain the mechanics of selecting a 
contractor and writing a contract. Again, numerous examples of Requests 
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for Proposals, sample subcontracts, and terms and conditions for various 
procurements are provided. Insight into the negotiation process may be 
found in the book’s comparisons of ‘‘desirable’’ versus ‘‘acceptable’’ 
contract provisions. Terms and conditions are indexed for easy refer- 
ence.* Little emphasis is placed on legal issues such as applicability of 
state laws or federal regulations, involvement of labor unions, or the 
nature of contract breach and remedies therefor. The treatment presented 
in this section should not replace the university counsel’s review, but 
rather serve as a practical framework for contract formation and perform- 
ance. This section is to the procurement official as legal formbooks are to 
the practicing attorney. 

The book concludes with additional examples of contracting for four 
specific services: food, design, risk management, and billing and col- 
lections.5 University and college officials with these specific needs will 
find immediate guidance and information while others may be able to ex- 
trapolate information for other contracting uses. 

Underlying the book’s approach is the assumption that the reader 
will be a relative neophyte to the contracting process. The more exper- 
ienced procurement officer, or one whose department is already organ- 
ized for contracting, may consider the treatment elementary. Contracting 
for Services does not address the possibility that an institution’s procure- 
ment process may be heavily regulated by the federal government. In 
view of the high degree to which institutions of higher education depend 
upon the federal government for funds, and the frequent result that the 
procurement process is subjected to federal regulation, this lack may be 
the work’s most serious technical shortcoming. 

While well-formatted and easy to read and follow, the book is unfoc- 
used as to audience and as such has limited utility. This may be the in- 
evitable result of trying to write a ‘‘How To’’ book on a subject that cuts 
across many administrative lines. The book contains some information of 
use to top-level <ecision makers, some of use to university attorneys, 
some of use to procurement officers and contract administrators, and 
some of use to administrative department heads whose offices would be 
affected by a contract for services. The information that would be of rele- 
vance to any particular administrator, however, is too simplistic or 
overly specific to be of any real use to a sophisticated professional. 

The major conceptual flaw of this text, however, is that it is a legal 
‘‘How To”’ book for non-lawyers. This is of particular concern to legal 
counsel at educational institutions. With the text’s heavy emphasis on 
the legal aspects of the contracting for services process (approximately 
half of the book is devoted to legal terms and sample contractual docu- 
ments) there is a strong implication that even where institutional legal 
counsel is available, the reader/business officer alone could draft and 
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negotiate a contract for the procurement of services. ‘‘If there is any 
doubt about including a particular clause in an agreement, seek the ad- 
vice of the institution’s legal counsel. . . . [O]ne may wish to involve the 
institution’s legal counsel or contract representative in any discussion 
seeking a new clause... .’’6 

Particularly in cases such as those described in the text, with large 
sums of money involved and an important institutional function at stake, 
it is unfortunate to suggest that the use of legal counsel in the contracting 
process is optional, especially where in-house counsel is available. A 
better view would be that legal counsel should be involved in every con- 
tract that the institution enters into, except for those instances, which use 
a standard form contract previously approved by counsel. 

The section on standard legal terms and conditions,’ provided for 
guidance along with negotiating instructions, is well structured, but the 
discussions regarding their use in negotiation lack depth. In some cases, 
the discussions were confusing or even misleading. For example, the 
first clause discussed, ‘“Term,’’® contains an acceptable clause more 
favorable for the institution than the desired clause. Additionally, the 
discussion failed to mention the relevance of a ‘“Termination on Notice’’ 
clause, the presence or absence of which is often a critical factor in neg- 
otiating the term. In the discussion of the ‘‘Assignment’’ clause, the fol- 
lowing advice is given: ‘‘Since the institution has chosen a particular 
contractor to perform a service, the desired clause should be used. 
However, if the contractor will not agree to such a clause, the acceptable 
clause can be used.’’? The acceptable clause, however, is no better for the 
contractor than the desired clause. 

It might have been preferable to divide the text into two separate 
books. A book that expands Parts 2 and 3 of this work, that is, the 
contractual/legal material, and that would include some information on 
the procurement function, would clearly. be meant for attorneys and pro- 
fessional contract administrators. The administrative decision theory 
contained in Part 1, which is really for another audience, could then be 
expanded and put into a separate text. Including both in one volume 
forces the editor to make the contracting materials less technically 
sophisticated and creates the unfortunate impression that business of- 
ficers can accomplish legal functions without necessarily using legal 
counsel. No institution should have a non-lawyer handling complex con- 
tractual matters as suggested by Contracting for Services. 

University and college officials who are facing the contracting deci- 
sion for the first time and need an elementary and practical treatment for 
background should find Contracting for Services to be a useful introduc- 
tion to the subject. 
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